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Comments of the City of New York on the United States 
Environmental Protection Agency's Proposal to 

Add Newtowri Creek to the National Priorities List 

The City of New York ("City") submits these coriimehts in response to the proposed 
rulemaking by the United States Environmental Protection Agency ("EPA") to add Newtown 
Creek ("Creek") in Brooklyn and Queens, New York to the National Priorities List ( " N P L " or 
the "proposed Superfund listing").' According to the Hazard Ranking System ("HRS") 
documentation record for Newtown Creek, the proposed designation consists of contaminated 
Creek sediments ("Site").^ The City fully supports an efficient, thorough and prompt cleanup of 
the Creek to a standard that is protective of human health and the environment. 

The City has conducted a comprehensive analysis of EPA's proposal to add Newtown 
Creek to the NPL. While we have concerns about thie potential for a listing to delay critical 
investments in infrastructure, housing, open space, and small businesses operations, the City 
believes that, in these circumstances, a listing could be the most effective way to remediate more 
than one hundred years of industrial contamination. If EPA chooses to add Newtown Creek to 
the NPL, it must fensure that vitally important City investments and plans are not delayed or 
deferred during the cleanup process. The City believes that EPA can address many potentially 
negative impacts by committing the appropriate resources and working collaboratively with the 
City and impacted communities. By treating the City as a fulMntergovemmental partner in this 
effort, and taking advantage of the City's knowledge and expertise, EPA can prevent duplication 
and wasted efforts in what will certainly be a complicated process. 

During the comment period, the City has assessed^potential impacts of a listing on the 
NPL on the ongoing and planned water quality and capital improvement projects and City . 
initiatives in and around Newtown Creek. Because the Creek runs through dense, active, mixed-
use urban areas of Brooklyn and Queens, the listing has the potential to directly impact the 
approximately 300,000 residents within a one mile radius of the Creek.̂  Pursuant to the New 
York State Department of Environmental Conservation ("NYS DEC") Combined Sewer 
Overflow Order, NYS DEC Case #002-20000107-8, the New York City Department of 
Environmental Protection ("NYC DEP") has planned approximately $500 million of water 
quality improvement work in Newtown Creek, approximately $380 million of vvhich may be 
impacted by a listing on the NPL. In addition, two major City land use initiatives to increase 
open space, access to'the waterfront, and affordable housing are located on the north and south 
sides of the mouth of the Creek. The Creek touches three of the City's 16 designated Industrial 
Business Zones ("IBZs"), Long Island City, Maspeth, and North Brooklyn - which are special 

.' National Priorities List, Proposed Rule, 74 Fed. Reg. 48511 (U.S. Envtl. Prot. Agency, Sept. 23, 2009). 

.̂U.S. ENVTL. PROT. AGENCY, HRS DOCUMENTATION RECORD, NEWTOWN CREEK 12 (Sept. 2009). 

U.S. Census Bureau, 2000 Census Sunimary File 1, available at 
http://www2.census.gov/census 2000/dataset.s/Summarv File 1/ (last visited October 23, 2009), Table SF 1-00. 



districts established to foster industrial businesses."* The waterway itself is routinely used for 
local barge traffic to service businesses and other essential activities along the Creek.̂  

Taking into consideration the density and significance of ongoing activity in and around 
Newtown Creek, addition to the NPL at this location has the potential to affect more people than 
at almost any other Superfimd sediment dredging site in the country.̂  This fact informs the 
City's position that placement of Newtown Creek on the NPL.must be accompanied by 
allocation of commensurate resources by EPA to investigate and remediate this waterbody 
properly and promptly. In addition, it is vitally important that the public and private projects and 
facilities near, Newtown Creek continue to operate and progress during this process, which will 
require EPA to devote sufficient regional staff resources to be responsive to the needs of the 
municipality and the community, including local businesses. Of particular importance will be 
EPA's attention to, and support of, the logistical demands of projects that are currently being 
undertaken by NYC DEP, the New York City Department of Housing Preservation and 
Development ("NYC HPD"), the New York City Department of City Planning ("NYC DCP"), 
the New York City Department of Parks and Recreation ("NYC DPR") and other City and State 
agencies. , , -

The City seeks a commitment fi-om EPA that sufficient Federal resources will be devoted 
to ensure that projects and initiatives proximal to the Creek proceed without undue delays, 
deterrence, or additional restrictions arising from the proposal to the NPL. It should'be noted 
that many of the projects and initiatives underway in and around Newtown Creek are designed to 
bring long-desired services and amenities to the Creek's waterfront and adjacent neighborhoods 
and have the strong support of local communities and elected officials. Collectively, ongoing 
and planned City projects will help redevelop vacant and underused waterfront parcels along the 
Creek, create recreational access to Newtown Creek and the East River, provide much needed 
housing, including affordable housing, create active and passive public open space along the 
waterfront, provide significant water quality and infrastructure improvements, and foster a 
supportive environment for business and industry along the approximately ten linear miles of 
Newtown Creek waterfront. The City seeks assurances from EPA that, in the context of a listing 
on the NPL, every effort will be made to keep activity in and around Newtown Creek on 
schedule.. ^ . ' . . ' 

Regarding the extensive industrial history of the Creek, the City expects EPA to conduct 
comprehensive Remedial Investigation and Responsible Party searches to identify current and 

•* N.Y. City Mayor's Ofc, "New York City Industrial Policy Protecting and Growing New York City's Industrial 
Job Base." available at http://nvc.eov/html/imb/downloads/pdfywhitepaper.pdf (Jan. 2005).-15-17. 

^ U.S. Army Corps of Eng'rs, U.S. Waterway Data: Port and Waterway Facilities, available at 
http://www.ndc.iwr.usace.armv.mil/data/datapwd.htm and 1 
http://www.iwr.usace.armv.mil/ndc/db/ports/data/portsall.txt (last visited Oct. 8, 2009). 

* Data collected and statistics calculated by the New York City Mayor's Office of Enviromnental Remediation from 
Envti. Prot. Agency site progress profiles and the Comprehensive Environmental Response, Compensation, and 
Liability Info. Serv. ("EPA CERCLIS") database (last visited Oct. 2009), availdble at 
http://cfoub.epa.gov/supercpad/cursites/srchsites.cfm. ' ' . • 



- historical industrial operators responsible for all significant sources of contamination to the 
1̂ Creek. In his letter recommending Newtown Greek for NPL consideration, 'attached as 
Appendix A, New York State Department of Environmental Gonseryation Commissioner 
Alexander Grannis "strongly suggested" that a work plan submitted by a group of five 
Responsible Parties, known as the Newtown Greek Group, "be considered in any future actions 
USEPA may have for the creek." The City requested and received from EPA this document, the 
Creekwide Remedial Investigation/Feasibility Study preipared by the Newtown Creek Group • 
("Work Plan"), for review during the comment period. The City's assessment of the Work Plan, 

. which is attached as Appendix B, concludes that it fails to provide a sufficient Remedial 
Investigation scope to support a Feasibility Study or produce a remedy that would be protective 
of human health and the environment. -

The City urges EPA to pursue an intergovernmental collaboration with City, State, and 
other Federal govemmental agencies to maximize existing and available resources to achieve the 
shared goals of remediating Newtown Greek to a standard that protects public health and the 
environment while maintaining the integrity of ongoing and planned wprk in and around the 
Creek. Intergovernmental collaboration and'communication will ensure that all City, State, and 
Federal priorities, for which the communities around Newtown Creek have high expectations, 
will be addressed properly and efficiently. It will also achieve EPA's agency-wide goal of 
working in partnership with local communities and governments.̂  EPA's own Community 
Engagement Initiative emphasizes that to succeed, such engagement "must be coupled with solid 
and well thought out inter-[govemmental] agency collaboration.''^ 

Finally, in the event that EPA adds Newtown Greek to the NPL, the Gity requests that 
EPA implement all activities asisociated with the Superfiand process, including but not limited to 
the Remedial Investigation, Feasibihty Study, Record of Decision, Remedial Design and 
Remedial Action in an expedited manner to prevent the unnecessary delays often associated with 
large and complex Superfimd projects. EPA should establish and maintain a timetable for the 

^ Letter from Alexander B. Grarmis, Comm'r, N.Y. State Dep't of Envd. Cons, to Alan Steinberg, Regional Adm'r, 
U. S. Envtl. Prot; Agency, Re: Docket No. EPA-HQ-SFUND-2009-0588-004 (Jan. 20, 2009). 

* See. e.g., Lisa P. Jackson, Adm'r, U.S. Envtl. Prot. Agency, Remarks to the Local Govenunent Advisory 
Committee, As Prepared (Mar. 24, 2009), available at http://vosemite.epa.gov/opa/admpress.ns&'Speeches%20-
%20Bv%20Date?OpenView (follow hyperlink for "3/24/2009 Administrator Lisa P. Jackson Remarks to the Local 
Govenunent Advisory Committee As Prepared") (characterizing EPA-local govemment collaboration as "vital"); 
U.S. Envtl. Prot. Agency, Brownfields 2009: Sustainable Communities Start Here (New Orleans, 2009) (specifically 
Melissa Friedland, "Moving beyond CERCLA: How U.S. EPA and Local Goverrunents Work Together to Reuse 
Superfund Sites" at 79; John Frece, "What do Transportation, Affordable Housing, and Revitalization Have in 
Cotimion?" at 48; Carlos Pachon, "Overcoming the Barriers and Impediments to Green Remediation," at 44; Megan 
Quiim, "EPA's Targeted Brownfields Assessment (TBA) Program" at 47; Kent Benjamin, "Planning for 
Enviromnental Justice," at 43; Philip Vorsatz, "Petroleurn Brownfield Corridors: Tamiami and Historic Civil Rights 
Trails," at 65). , • ' , , 

' U.S. EPA, Community Engagement Initiative Proposed Action Plan (last>visited Dec. 14, 2009), available at 
www.epa.gov/oswer/engagementinitiative.htm (follow hyperlink for OSWER Community Engagement Initiative) 2. 



completion of all milestone activities and the submission of all milestone documents expected 
throiighout the remedial program. _ ' 

These public comments will describe current infrastructure, economic activity, and 
planned projects in and ziround the Greek, identify the associated issues of concem and detail the 
assurances that the Gity seeks from EPA so that i f Newtown Greek is listed on the NPL, the 
remedial program will proceed promptiy and efficiently with the least possible negative impact 
on the surrounding neighborhoods and planned projects. 

The comments that follow are organized into four sections: 

I . /A Brief History of Newtown Greek •• ' 

II . EPA's Hazard Ranking System Score for Newtown Creek and Scope of Creekwide 
Investigation 

III. Projects and Initiatives Potentially Impacted by a Superfund Designation 

IV. Commitments the Gity Seeks from EPA 

Successful realization of the City's plans in and around Newtown Greek will require the 
direct involvernent of EPA in activities including: remediation and reuse of Brownfields within 
the watershed, constmction along the shoreline and in the Creek, dredging and/or disturbance of 
Creek sediment, creation of public access to and appropriate direct contact with the Creek water, 
and maintenance of commercial and industrial activities along the Greek. The Gity urges EPA to 
assure the community and the City that a listing on the NPL not only will facilitate prompt iand 
effective remediation of contaminated Creek sediment, but in doing so will not delay, impair, or 
otherwise impede improvements and services expected by the surrounding communities. 

) 



I. A Brief History of Newtown Creek 

Newtown Greek is a 3.8-mile long body of water that winds westward from its point of 
origin at the intersection of 47th Street and Grand Avenue on the Brooklyn-Queens border to its 
connection with the East-River opposite 26* Street in Manhattan. It has five tributaries: Dutch 
Kills, Maspeth Greek, Whale Greek, East Branch, and English Kills. The Greek serves as part of 
the border between Brooklyn and Queens as it meanders through the neighborhoods of 
Greenpoint, Williamsburg, Bushwick, Long Island City, and Maspeth. The area surrounding the 
Greek is largely zoned for industrial use with the exception of certain sections around the mouth 
ofthe Greek.'° 

Before European settlement in the New York Harbor area, Newtown Greek was a shallow 
stream with numerous side channels and tidal fnarshes." Its natural depth ranged from 12.5 feet 
at the mouth to six feet in English K i l l s . I n 1638, Dutch Governor Willem Kieft purchased 
much of the land along the Creek from the Maspetches Indian tr ibe.This land was used for 
farming and agriculture until indusfrial development Jbegan in the mid-nineteenth century. 

During the period of European settlement, two towns formed on either side of the Greek: 
Bushwick to the south and Newtown to the north. When the British Grown issued official 

' charters to both municipalities, it did not grant title to land beneath the waters of Newtown 
Greek. As a result, following American independence from Great Britain, title to that property 
devolved from the Grown to the State of New York. Today, the majority of the creek-bed is 
owned by the State of New York, although small portions are owned by the Federal govemment, 
the City, and private individuals.A summary of the Greek's ownership is attached as 
Appendix G. 

'° N.Y. City Dep't of City Planning, Zoning Map §§ 8d, 9b, 12c, 13a, 13c, avaz7aWe a; 
http://wvyw.nvc.gov/html/dcp/html/zone/zonedex.shtml (2009); see also Lindsay K. Campbell, New York City's 
Forgotten Industrial Waterway: Assessment, Goals, and Indicators for Long-Term Sustainability of the Newtown 
Creek, presented at the United Nations 15th Comm'n on Sustamable Dev't (May 2, 2007), 3 , 1 8 . , 

" Anchor Environmental, L.L.C, Draft Remedial Investigation Report, Operable Unit 6, Laurel Hill Site, Maspeth, 
Â ew yorA:, prepared for Phelps Dodge Ref Corp. (May 2007), 12. 

U.S. War Dep't., ANNUAL REPORT OF THE CHIEF ENGINEERS, UNITED STATES ARMY, TO THE SECRETARY OF 

WAR, FOR THE YEAR 1884 at 765. • ~ 

E.E. Lippincott, NEWTOWN CREEK; Sounding a Death Knell for a Long-Forsaken Waterway, N.Y. TIMES, Feb. 
10,2002. ' , 

'''Anchor Environmental, L.L.C. Draft Remedial Investigation Report, Operable Unit 6, Laurel Hill Site, Maspeth, 
Â ew ForA, prepared for Phelps Dodge Ref Corp. (May 2007), 12. 

See Memorandum from Lisa Bova-Hiatt, Deputy Chief, Tax & Bankruptcy Litig. Div., N.Y. City Law Dep't., to 
Cas Holloway and Johanna Greenbaum, Ofc. of N.Y. City Deputy Mayor for Operations, Ownership of Newtown 
Creek (Oct. 20,2009). ' ' 



A. Industrial Historv 

Rapid industrial growth around Newtown Greek began in 1854, with the founding of the 
New York'Kerosene Company.'̂  Soon Newtown Greek was home to glue factories, smelting 
plants, fat-rendering plants, kerosene refineries, chemical production plants, sugar refineries, 
brick production facilities, lumber yards, and coal yards, all of which disposed of industrial 
waste directly into the Creek's waters.'̂  During these years, many sewers were constmcted prior 
to the boroughs of Brooklyn and Queens being consolidated into New York City, which occurred 
in 1898. At the time, these combined sewers were "considered state-of-the-art pollution 
control."'^ Brooklyn's sewer system had over 500 miles of sewer lines by 1895,'̂  'and by 1910, 
there were sewer lines in the towns of Long Island Gity, Flushing, College Point, and 
Whitestone.̂ ^ The sewer constmction, here and in many cities throughout the country, was a 
direct response to the public health threat posed by epidemic diseases, largely attributed to land-
based sewage disposal.̂ ' ^ 

The first oil refineries along the Greek began operations in 1866. Many did not have 
systems to prevent spillage, which would result in direct discharge or seep into Newtown 
Creek.̂ ^ Oil refining along Newtown Creek grew rapidly, with over 50 refineries operating 
along its banks by 1870. By the end of the 19* century, the sak marshes along the Greek were 
filled by wastes and other industrial discharges.'̂ ^ The impact of manufacturing and refining 
waste was documented in a 1894 New York State Department of Health report, which cited the 
discharge of refuse products from oil works as a major contributor to the public health 
nuisance.'̂ '* 

Anchor Environmental, L.L.C. Draft Remedial Investigation Report, Operable Unit 6, Laurel Hill Site, Maspeth, ^ 
Â ew yorÂ , prepared for Phelps Dodge Ref Corp. (May 2007), 12. 1 . 

" Lindsay K. Campbell, /View York City's Forgotten Industrial Waterway: Assessment, Goals; and Indicators for 
Long-Term Sustainability of the Newtown Creek, presented at the United Nations 15th Comm'n on Sustainable 
Development (May 2, 2007), 12. 

James P. Heaney et al.. Collection Systems, Chapter Six, in JAIVIES P. HEANEY ET AL.. INNOVATIVE URBAN 

WET-WEATHER FLOW MANAGEMENT SYSTEMS, ava//aWe a/ . ' ^ 
.http://www.epa.gov/nrmrl/pubs/600r99029/600R99029prelim.pdf (1999) 3. -
" BROOKLYN WATER SUPPLY; Commissioner White Completes His Annual Report; Increase in Consumption 
over 1894; Despite Light Rainfall; There Has Been Abundance for All Requirements — Improved Financial 
5/!owz«g, N.Y. TIMES, Dec. 14, 1895, at 10. 

CIVIC NEEDS OFNEW YORK'S BIGGEST BOROUGH; You Could Put Three Bostons in Queens, or One 
Boston and a Brooklyn, or Most of Philadelphia, N-Y. TIMES, Sept. 4; 1910, at A9. • , : 

'̂ Sam Solomon, Sanitation named modern medicine's greatest milestone, NAT 'L REV. OF MEDICINE (Feb! 15, 
2007). ' , ' ' ' 

Kadierine Hill, Gree«poi«; Oz7 in ENCYCLOPEDIA OF EARTH, ava/7aW^ 
http://www.eoearth.org/article/Greenpoint Oil Spill (Cutler J. Cleveland ed., last updated Dec. 14, 2009); 

" U.S. Envtl. Prot. Agency, Newtown Creek/Greenpoint Oil Spill Study. Brooklyn. New York {Sept. 12, 2007) 2. 

THE NUISANCES MUST GO; Gov. Flower says that Newtown JCreek Must Be Purified; FIVE FACTORIES 



In 1896, Congress passed the Rivers and Harbors Act,̂ ^ which mandated the widening 
and deepening of the Creek. Eventually the United States Army Corps of Engineers ("Corps") 
established a 125-foot-wide, 18-foot-deep navigation channel that provided larger boats and 
barges with access to the many manufacturing operations lining both sides of the Greek.̂ ^ This 
spurred further growth of Newtown Greek as a major thoroughfare. In 1926 Newtown Creek ^ 
carried one-third as much tonnage as the entire Mississippi River. Ih the first three decades of 
the 20* century, the Federal Govemment spent over $ 1 million in improvements to Newtown 
Creek to aid commerce,̂ ^ and additional dredging projects within portion of the Creek were 
performed by the Corps 30 times from 1929 to 1974 to maintain it as a navigation channel. 
Dredging depths ranged between 15 feet and 23 feet.^° As industry and transportation changed, 
the Greek still remained a major industrial waterway through the mid-20* Century. In the 1950s 
oil was still one of the dominant commodities being transported on the Greek.̂ ' 

There are five companies, identified in a 2007 notice of intent to sue sent by New York 
State Attomey General Andrew Cuorrio, whose corporate genealogies connect them to many of 

/ Newtown Creek's heaviest industrial polluters of the 19* and early 20* centuries: ExxonMobil, 
1 BP (formerly known as British Petroleum), Chevron, Phelps Dodge, and National G r i d . I n his 
\ letter to them, which is attached as Appendix D, Attomey General Cuomo noted that these 
OLcompanies "creat(ed) an imminent and substantial endangerment to health and the environment 

ORDERED CLOSED; Private Business Not to Be Allowed to Jeopardize/he Health of Brooklyn and Long Island 
City-, N.Y. TIMES, Dec. 12, 1894, at 16 (summarizing report by the New York State Board of Health's Committee on 
Offensive Trades and Effluvium Nuisances). , ' 

Rivers and Harbors Appropriation Act, 33 U.S.C. §§ 401- 416 (1899). 

^^S. REP. No. 1020, at 55 (1917). , ^ , 

.̂ ^ Anchor Environmental, L.L.C, L^raft Remedial Investigation Report, Operable Unit 6, Laurel Hill Site, Maspeth, 
New York, prepared for Phelps Dodge Ref Corp.. (May 2007), 13. ' 

^^V.Ii.McM\x\\eri,Up turbid and congested Newtown Creek,'H.Y.TIMES,'Feh.y, 1929. 

Praises Development of Newtown Creek; Port Authority Calls $1,048,653 Federal Outlays for It in Thirty Years 
Gooc//«vejrwen;, N.Y. TIMES, May 22, 1932, at N6. ' . 

E-mail with attachments from Joseph Olha, 'Army Corps of Eng'rs, to Holly Hester-Reilly, Project Manager, N.Y. 
City Ofc. of Envtl. Remediation ("OER") {Corps Dredging Records, Oct. 27, 2009), copy on file with OER. 

K.'P. Shepaxd, Ugly ducklings ply backwaters, ^.Y.TmE'Si,'iio\ 6, 1952. 

ExxonMobil's predecessor companies include Standard Oil Company, Standard Oil Trust, and the Mobil Oil 
Corporation. -Phelps Dodge's predecessor companies include Laurel Hill Chemical Works and the Nichols Copper 
Company. Chevron's predecessor companies include Paragon Oil Company and Texaco Inc. National Grid's 
predecessor coinpanies include the Brooklyn Union Gas Company and KeySpan, while Amoco is one of BP's 
predecessor companies.. See. e.g., Eric V. Thompson, Petroleum Archives Project, Univ. of Va., A Brief History of 
Major Oil Companies 'in the Gulf Region, http://vyww.virginia.edu/igpr/APAG/apagoilhistorv.html (last visited Dec. 
5,2009); ALFRED DUPONT CHANDLER, SCALE AND SCOPE: THE DYNAMICS OF INDUSTRIAL CAPITALISM (1990), 125; 
Brooklyn Union to Become a KeySpan Company, BUSINESS WIRE (Sept. 29,' 1997), available at 
http://www.highbeam.com/doc/1G1 -19792561'.html; National Grid, National Grid to Acquire KeySpan in $7.3 
Billion Cash Transaction, available at http://www.nationalgridus.com/aboutus/a3-L news2.asp?document=1371. 
(Feb. 27, 2006). -



in Newtown Creek and portions ofthe adjacent shoreline."^^ ExxonMobil, BP, and Chevron all 
own or owned facilities that were used at one point for bulk oil storage and refining, while 
Phelps Dodge and National Grid own or owned facilities that processed copper and produced 
manufactured gas, respectively.̂ '* 

Standard Oil, a predecessor to ExxonMobil, began operations along the Creek ir/f866A 
Since the early 1900s, the'Standard Oil Companŷ ^ stored petroleum on its properties in a33ition 
to its ongoing refining processes. These sites were located at the Brooklyn Tetrnirial in 
Greenpoint, Brboklyn.^^ In the 1950s, an explosion at the Brooklyn Terminal site resulted in a 
slow leakage of petroleum from storage tanks into the ground.̂ * This spill went undetected until 
1978 when the Coast Guard observed a large oil slick on the surface of Newtown Greek. An 
investigation revealed a 17-to-30 million gallon oil spill, the largest ever recorded in North 
America, underneath the neighborhood of Greenpoint, Brooklyn. 

In 1990, Mobil signed a consent decree with New York State, mandating the cleanup of 
the oil spill.''^ Since then, ExxonMobil has used dual pump recovery wells to capture around 9.3 
million gallons of petroleum product.'*' Despite this initial progress, the consent decree is limited 
in its effectiveness. The agreement between the State and ExxonMobil only covers the 
remediation of soils in and around the immediate spill area; it does not require the remediation of 
actual Creek waters and sediments, both of which were affected by the spill!'*^ ExxonMobil's 
limited source collection efforts have riot addressed the fundamental problem long dormant 
pollutants lining the bottom of the Creek. For instance, recent remedial investigations of 
Newtown Greek have shown sediment concentrations of total petroleum hydrocarbons to exceed 
10%pf sample weight by mass."*̂  ^ 

•̂̂  iSee Appendix D. \. - ' j 

''' See id., 3-6. 

Anchor Envirormierital, L.L.C, Draft Remedial Investigation Report, Operable Unit 6, Laurel Hill Site, Maspeth. 
/Vew yorA, prepared for Phelps Dodge Ref Corp. (May 2007), 14. .< 

•'̂  In 1911, the Standard Oil Trust dissolved and the Standard Oil Company assumed sole ownership. The Standard 
Oil Company of New York later became Mobil Oil Corporation, which finally became today's ExxonMobil 
Corporation. Refining operations at the Brooklyn Terminal ceased in 1966 and the site was converted into a storage 
facility for large quantities of petroleum until 1993. See U.S. Envtl. Prot. Agency, Newtown Creek/Greenpoint Oil 
Spill Study. Brooklyn. New York {Sept 12; 2001), 2-3, . ' 

5ee Appendix D. 

^ -̂Nicholas Confessore, Â ew York Moves Toward Suit Over a 50-Year-Old,Oil Spill, N.Y. TIMES, Feb. 9, 2007: 

U.S. Envd. Prot. Agency, Newtown Creek/Greenpoint Oil Spill Study, Brooklyn, New York (Sept. 12, 2007) 2-3. 

'*" Thomas J. Lueck, Congress Members Seek Action on Newtown Creek, N.Y. TIMES, Oct. 17, 2006. 

N.Y. State Dep't of Envti. Cons, and N.Y. State Dep't of Healtii, Fact Sheet: Project Update, Greenpoint 
Petroleum Remediation Project 2 {Sept 2001). 

'*̂  Nicholas Confessore, New York Moves Toward Suit Over a 50-Year-Old Oil Spill, N. Y. TIMES, Feb. 9, 2007. 

*̂  Anchor Environmental, L.L.C, Draft Remedial Investigation Report. Operable. Unit 6. Laurel Hill Site. Maspeth, 
A'̂ ew yorA, prepared for Phelps Dodge Ref Corp. (May 2007). 

8 



,^Olievron^H^ntly owns a petroleum storage facility in Greenpoint, Brooklyn. Both 
Chevron and its predecessor companies have disposed of petroleum waste products into the soil 
adjacent to the Greek. BP owns the BP Amoco Bulk Storage Facility in Greenpoint, Brooklyn. 
It too, has discharged and spilled petroleum and petroleum-based waste products into the 
surrounding soil and groundwater.'*'* • 

In 1866, Lau^^fHilT Chemical Woi^s^ predecessor to^el£sDodge?was founded in 
Laurel Hill, Queens. The company produced sulfuric, muriatic, and nitric acid as well as refined 
copper at its facility on the northem banks of Newtown Greek. There have been numerous 
hazardous waste disposals at Laurel Hill, including large vats of sulfuric acid dumped directly 
into the waters of Newtown Creek."*̂  Phelps Dodge, like many other companies on the Greek, 
used its waste product to fill in marshland areas on its property. Hot slag, a byproduct of the 
copper smelting process at Laurel Hill, was used to fill the swampy shores of the Greek and 
create a stable foundation for fiiture development. In the late 1890s, 130 tons of slag were 
removed from Laurel Hill every day to be used as fill for the surrounding wetlands."*̂  

In 1983, after 113 years of continuous operation, Phelps Dodge ceased all industrial 
production on the property. In 1986, the company sold the Laurel Hill property to the United 
States Postal Service ("USPS") for $14.7 million. After the extent of the environmental damage. 
to the site was revealed, the U.S. Attorney's Office siiccessfully sued Phelps Dodge on behalf of 
the USPS for failing to cleanup numerous environmental hazards accumulated through years of 
on-site waste disposal. Judge John Gleeson ordered a rescission of the purchase contract and 
Phelps Dodge reacquired the Laurel Hill property. '*̂  . ' , . 

In 1987, NYS DEG developed a remediation plan for the former copper smelting facility. 
Testing of soiKand groundwater on the property revealed high concenfrations of heavy metals 
ana PCBs."** In response to these tests, Phelps Dodge first razed all buildings on the Laurel Hill 
siteK_Fron>20Q3^o 2004, Phelps Dodge removed and disposed of 10 tons of mercury 
contaminated soil and debris, 16,104 tons of hazardous soil, and 20 gallons of mercury 
contaminated liquids.'*^ As with ExxonMobil's remediation project, cleanup activities were 
limited to company property. There was no remediation of Greek sediments.^° Subsequent 
Remedial Investigations performed under the authority of NYS DEG by Phelps Dodge in 
Newtown Greek in 2004 and 2005 showed copper concentrations in sediment along the Phelps 

See Appendix D. 

Curtis Cravens, COPPER ON THE CREEK: RECLAIMING AN INDUSTRIAL HISTORY (2000), 11. 

'Ud, 17. -

''Id.,6. 

'** This term refers to polychlorinated biphenyls, a type of toxic chetnicals used in many industrial processes. 

Anchor Environmental, L.L.C, Draft Remedial Investigation Report, Operable Unit 6, Laurel Hill Site; Maspeth, 
A êw 7or^, prepared for Phelps Dodge Ref.'Corp. (May 2007), 14. 

16-18. 



Dodge bulkhead4dne-aXfflgh-aŝ 30,300 parts per million (3%).^' 

Th^Brooklyn Union Gas~Sompany, a predecessor to National GridmidKgvSpan. built a 
manufacture3~-gasjacility-ak>ngThe Newtown Creek shoreline in 1927. Two years later the 
company was shipping 400,000 tons of byproduct each year while storing coal-gasification waste 
tars on site. The Brooklyn Union Gas Company operated three manufactured gas plant facilities 
("MGPs") along Newtown Creek: the Greenpoint Energy Center,''thelEquify~Works MPG site, 
and the Scholes Street Holder Station.̂ ^ Today, NaticjiaLQri^jtill operates ajiquefied natural 
gas plant at the Greenpoint Energy,Center.̂ ^ From 2004 to 20057KeySpanXnow National Grid) 
completed an Interirii Remedial Measure ("IRM") in partnership with NYS DEG at the northeast 
corner of the Greenpoint Energy Center. The site was known to contain an underground coal tar 
plume, arsenic, metals, PCBs, petroleum products, VOCs, and SVOCs.'"* Under the IRM, 9,900 
tons of hazardous soils were removed from the site.'' 

B. Modem Historv 

In 1967, the City built a new sewage treatment plant at Newtown Creek which 
significantly improved water quality tiy treating up to 310 million gallons ("MG") of wastewater 
per day.'̂  In 1998, the NYC DEP began upgrading the Newtown Creek Waste Water Treatment 
Plant to comply with the Clean Water Act's ("CWA")" Secondary Treatinent Standards and < 
treat up to 700 million gallons of wastewater per day during wet weather.'̂  As part ofthe 
upgrade, NYC DEP also constmcted eight egg-shaped digesters, each of which can process up to 
1.5 million gallons of wastewater sludge every day.'̂  In 2007, NYC DEP opened the Waterfront 

^' Anchor Environmental, L.L.C, Draft Remedial Investigation Report, Operable Unit 6, Laurel Hill Site, Maspeth, 
TVew yorA, prepared for Phelps Dodge Ref Corp. (May 2007), Table I-1, Appendix I . 
52 

53 

See Appendix D; 

Paulus, Sokolowski and Sartor Engineering, P.C. ("PS&SPC"), Final Interim Remedial Measure (IRM) 
Completion' Report for the Greenpoint Energy Center, Northeast Comer, Greenpoint, Brooklyn, New York. Site No. 
F(905i72, prepared for KeySpan Corp. (June 2006), 6-7. 

These terms refer to volatile organic compounds and semi-volatile organic compounds. 

Paulus, Sokolowski and Sartor Engineering, P.C. ("PS&SPC"), Final Interim Remedial Measure (IRMp' 
Completion Report for the Greenpoint Energy Center, Northeast Corner, Greenpoint, Brooklyn. New York, Site'No. 
F006i/2, prepared for KeySpan Corp. (June 2006), 6-7. 

N.Y. CITY DEP'T OF ENVTL. PROT., DRAFT WATERBODY/WATERSHED FACILITY PLAN REPORT, CITY-WIDE 

LONG TERM CSO CONTROL PLANNING PROJECT, NEWTOWN CREEK (June 2007)., 6; N.-Y. City Dep't of Envtl. 
Prot., DEP Celebrates Lighting of Newtown Creek 'Digester Eggs' Landmark, available at 
http://www.nvc.gov/html/dep/html/press releases/08- Hpr.shtml (June 3, 2008) 4-5; 

" 33 U.S.C. §§ 1251-1387(1972). - , , ' 

N.Y. City Dep't of Envtl. Prot. and Greeley and Hansen, L.L.C. et al., NEWTOWN CREEK WATER POLLUTION 

CONTROL PROJECT ENHANCED TRACK 3 FACILITY PLAN (Mar 2004). 

N.Y. City Dep't of Envtl. Prot., DEP Celebrates Lighting of Newtown Creek 'Digester Eggs' Landmark, 
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Nature Walk at the Newtown Creek Plant, allowing public access to the Greek for the first time 
in decades.̂ " 

Today, almost all of the land bordering Newtown Greek is zoned for heavy industrial 
use and lies within one of three City-designated Industrial Business Zones. '̂ Newtown J •• 
Greek still hosts important commercial traffic, with over 1,000,000 tons of goods transported 
along the Greek during 2007 in over 2,500 vessel trips.̂ ^ Approximately 1,500 businesses are , 
located within one quarter mile of the Creek̂ ^ including a cement plant, a scrap yard, a beverage 
distributor, a constmction supply company, a biodiesel fuel manufacturer and a recycling plant.̂ '* 

Two recent City rezoning projects seek to transform the area around the mouth of 
Newtown Creek. The Hunter's Point South.redevelopment plan will build middle-income 
housing on 30 acres of Queens waterfront property along the East River on the north side of 
the Greek. '̂ The Greenpoint-Williarhsburg rezoning calls for the creation of over 50 acres 
of open space as well as 10,000 new housing units on or near waterfront property in 
northwest Brooklyn.Both projects will increase public access to the waterfront artd 
provide communities with much needed affordable housing and open space. 

available at http://www.nvc.gov/html/dep/html/press releases/08-Hpr.shtml (June 3. 2008) 4-5. 

N.Y. City Dep't of Envtl. Prot., DEP Celebrates Lighting of Newtown Creek 'Digester Eggs' Landmark, 
available at http://www.nvc.gov/html/dep/html/press releases/08-Mpr.shtml (June 3, 2008) 4-5. -

N.Y. City Dep't of City Planning, Zoning, available at http://www.nvc.gov/hmil/dcp/html/subcats/zoning.shtml , 
(last visited Oct. 30, 2009)' ^. 

U.S. Army Corps of Eng'rs, Waterborne Commerce of the United States: Part 1 - Atlantic Coast, available at 
http://www.iwr.usace.armv.mil/ndc/wcsc/webpub/webpubpart-1 .htm (last visited Dec. 16, 2009). 

Statistics compiled by N.Y. State Dep't of Labor based on Quarterly Census of Employment and Wages, on file -
with N.Y. City Econ. Dev't Corp. . 

Brim Zumhagen, Biofuel Facility Coming to Newtown Creek in Greenpoint,'VJT<iYC, a-vailable at 
http://www.wnvc.org/news/articles/145391 (Dec. 2, 2009); Ray R\veTa,'Biodiesel Makers See Opportunity as New 
York Seeks Greener Future, N.Y. TIMES, May 28, 2007; Jim O'Grady, NEW YORK WATERWAYS; Hike on 
NewtownCreek? It Isn't Quite That Awful,^.Y.TmES,¥eh. 15,2004. 

N.Y. City Econ. Dev't Corp., Current Projects: Hunter's Point South, available at . 
http://www.nvcedc.com/ProiectsOpportunities/CurrentProiects/Oueens/HuntersPointSouth/Pages/HuntersPointSout 
h.aspx (last visited Dec. 5, 2009). 

^ N.Y. City Ofc. of the Mayor, Mayor Michael R. Bloomberg Praises Passage of Greenpoint-Williamsburg 
Rezoning aiid Reiterates Administration's Commitment to Strengthening Industry, Press Release 183-05 (May 11, 
2005). 
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I I . EPA's Hazard Ranking System Score for Newtown Creek and Scope of Creekwide 
Investigation , 

• , • -i • . 

A. Hazard Ranking Score 

The Gity recognizes the presence of contamination and fially supports an efficient, 
thorough and prompt cleanup of the Creek to a standard that is, protective of human health and 
the environment. The Gity, however, has concems aboilt the methodology that EPA used to 
generate the HRS score. After careful reyiew of the HRS Docunientation Record prepared by 
EPA, dated September 2009,̂ ^ the City prepared a technical analysis, critiquing components of 
the HRS score, which is attached as Appendix E. The analysis addresses EPA's classification of 
Newtown Creek as a "source" of contamination and notes that Greek sediments contain 
hazardous material resulting from both historical and ongoing inputs from numerous upland 
sources, several of which have been identified and are currently being investigated under NYS 
DEC consent orders.̂ * The Creek should be considered the receptor or "sink" for contaminants 
discharged from adjacent industrialproperties father than the original source of these 
contaminants. The Gity urges EPA to thoroughly investigate the origin of all sources, both 
known and unknown, along the entire length of the Greek. The appended analysiŝ ^ also 
addresses data presented in the HRS and other existing Newtown Creek data, which indicates 
that contaminants are not uniformly distributed throughout the sediment in the Greek. As such, 
further EPA investigation is necessary to identify the nature and extent of eonfarnination 
throughout the length of the 3.8-mile waterway; to prevent a misrepresentation of the whole 
Greek as containing uniform amounts of hazardous materials; arid to assist in identifying 
contributing upland sources. ; -

• < U.S. ENVTL. PROT. AGENCY, HRS DOCUMENTATION RECORD, NEWTOWN CREEK (Sept. 2009). 

A February 8, 2007 letter from Andrew Cuomo, New York State Attomey General, and Robert Emmet Heman, 
Assistant Attomey General, gave notice of the state's intent to sue ExxonMobil Corporation, Chevron Corporation, 
BP America, Inc., Phelps Dodge Corporation, and Keyspan Corporation, and several of their corporate affiliates, for 
one or more violations in Newtown Creek of the federal Resource Conservation and Recovery Act at 42 U.S.C. 
§ 6972(a)(1)(B) (1976) and/or the federal Water Pollution Control Act (Clean Water Act) at 33 U.S.C. § 1365 , 
(1972). See http://www.oag.state.nv:us/media center/2007/feb/New%20York%20- - , 
%20RCRA%20Notice%20of'/o20Intent%20to%20Sue.pdf The New York State Department of Environmental 
Conservation (NYS DEC) has also entered into consent orders with the noticed parties, including: Phelps Dodge 
Refining Corporation, Order on Consent (CSO Order), NYS DEC Case # W2-0188-8152 (1999); Phelps Dodge 

. Refining Corporation, Order on Consent (CSO Order), NYS DEC Case # D2-0001-02-06 (2002); and ExxonMobil 
Corporation, Order on Consent (CSO Order), NYS DEC Case # Dl-0001-02-06 (2004). Copies and a complete Hst 
of consent orders are on file vyith NYS DEC. 

^' See Appendix E. 
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B. Scope of Investigation Submitted to EPA in Creekwide Work Plan 

The Gity requests that EPA critically evaluate the March 2008 Creekwide Remedial 
Investigation/Feasibility Study Work Plan for Newtown Greek submitted.to EPA by the 
Newtown Greek Group to ensure that the Remedial Investigation and subsequent work are 
performed to fiilly remediate the Creek and protect the surrounding community. Attached, as 
Appendix B, is the City's preliminary technical assessment of the Creekwide Remedial 
Investigation/Feasibility Study Work Plan. In summary, the City's review concludes that there 
are serious deficiencies in the Work Plan, including: 1) insufficient scope of proposed field work 
and research to produce adequate data to support a proper Feasibility Study, Record of Decision 
and Remedial Action that would be protective of human health and the environment; 2) 
improperly designed Remedial Investigation elernents that are insufficient to provide data or 
information to support the goals of the Remedial Investigation or Feasibility Study 
(including artifacts of the Work Plan originally submitted to NYS DEC, which had a short-term 
focus for deliverables and was not conceived or intended to satisfy the Superfiind process); and, 
3) an inaccurate and incomplete Conceptual Site Model that fails to recognize numerous 
historical industrial sources of contamination or incorporate informative and illuminating 
existing environmental data for Newtown Greek. 

13 



III. Projects and Initiatives Potentially Impacted by a Superfund Designation 

A. ' NYC DEP Capital Work and Water Oualitv Improvement Projects / 

In accordance with the CWA and the EPA's Combined Sewer Overflow ("CSO") Policy, 
NYC DEP has committed to undertake a number of projects in Newtown Greek to reduce CSOs, 
capture floatables, increase dissolved oxygen ("DO") levels and perform dredging. These 
projects will improve water quality, mitigate seasonal odors, and improve quality of life in 
surrouriding neighborhoods. They will also enable the creation of expanded open space, access 
to the waterfront, and new market-rate and affordable housing in Greenpoint, Brooklyn. 
Approximately 330,000 people live within the 7,441 acre (11 ;6 mi ) Newtown Creek watershed 
area, 83 percent of whom are served by the combined sewer systems that flow to either to the 
Bowery Bay. or Newtown Creek Waste Water Treatment Plants ("WWTPs" also known as Water 
Pollution Control Plants or "WPCPs").^°. Although the system can handle flows in dry weather, 
wet weather can cause CSO discharge into Newtown Greek. Existirig and planned improvements 
will direct hundreds of millions of dollars towards CSO abatement and rehabilitation of the 
Greek. During the planning process for the CSO program and capital improvements, NYC DEP 
has consistently reached out to and received strong support from the community and elected 
officials.^' The Gity is concerned that a final listing on the NPL could have negative impacts on 
various improvement projects already planned and budgeted for Newtown Creek artd could 
create a conflict between the City's existing obligations, particularly with regard to CSO 
abatement, and new mandates or constraints imposed pursuant to placement on the NPL.̂ ^ 

1. Combined Sewer Overflow Abatement Work 

Pursuant to the NYS DEC'CSO Consent Order, NYS DEG Case # GO2-20000107-8, 
NYC DEP is required to undertake specific measures to improve water quality in Newtown 
Creek.̂ ^ The proposed plan provides for floatables control, bending weirs, a Dutch Kills relief 
sewer̂ '* and environmental dredging of nearly 170,000 cubic yards of material in Maspeth Greek, 

™ N.Y. CITY DEP'T OF ENVTL! PROT., DRAFT WATERBODY/WATERSHED FACILITY PLAN REPORT, CITY-WIDE 

LONG TERM CSO CONTROL PLANNING PROJECT, NEWTOWN CREEK (June 2007). 

/ ' Public meetings were held on October 25, 2006; December 13, 2006; March 21, 2007; and May 23, 2007. 

The City notes that the possible conflict between EPA's'management of Newtown Creek as an NPL-listed site and 
the CSO abatement work previously hiandated in consent orders implicates the spirit i f not the letter of Executive 
Order 12866. 5ee 58 Fed. Reg. 51735, 51739 (OCL 4, 1993). 

NYC DEP's proposed modifications to die CSO Consent Order remain under NYS DEC review. N.Y. ClTY 
DEP'T OF ENVTL. PROT. ("NYCDEP"), DRAFT WATERBODY/WATERSHED FACILITY PLAN REPORT, CITY-WIDE 

LONG TERM CSO CONTROL PLANNING PROJECT, NEWTOWN CREEK (June 2007); HydroQual Environmental ^ 
Engineers and Scientists, P.C. and NYCDEP, Technical Justification for Consent Order Modification Request (Apr. 
8,2009) (on file with NYCDEP). / 

N.Y. CITY DEP'T OF ENVTL. PROT. ("NYC DEP"), DRAFT WATERBODY/WATERSHED FACILITY PLAN 

REPORT, CITY-WIDE LONG TERM CSO CONTROL PLANNING PROJECT, NEWTOWN CREEK (June 2007); 
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East Branch and English Kills.^' The planned CSO work will reduce CSOs into Newtown Creek 
by an estimated 235 MG/year, and into the East River by 90 MG/year, for a total reduction of -
325 MG/year.Collectively, the proposed CSO work is anticipated to attain Class SD DO > 3 
mg/L, reduce floatable debris from CSOs, decrease pathogen concentrations, greatly improve the 
benthic habitat at the head end of the tributaries, reduce seasonal odors, and improve the quality 
of life for nearby residents and businesses. The Gity has planned a $60 million relief sewer and 
regulator modifications at Dutch Kills, and an additiortal expenditure of $60 million for bending 
weirs and floatable controls. This is in addition to the $164 niillion worth of projects that could 
be affected by a final listing to the NPL. IiTtotal, the planned CSO work will cost approximately 
$280 million and is currently fiinded in New York City's capital budget. 

NYC DEP has started implementing elements of the planned CSO work, and has already 
observed the positive effects of the improvements. NYC DEP's aeration facility in Upper 
English Kills, which cost $15.7 million, was placed into operation on December 31, 2008 and 
was fully activated on June 25, 2009. Since the start of operation, the facility has resulted in 
significant increases in DO levels from 0 mg/L to above 3 mg/L, within the Kills. NYC DEP 
continues to monitor improvements in water quahty. 

2. Capita/Improvement Projects: East River Sludge Dock Relocation 

• Additional capital improvement upgrades to the Newtown Creek WWTP include 
constmction to relocate existing sludge facilities from the East River to Newtown Greek, to 
enable development of affordable housing and enlargement of a waterfront park within the area 
currently occupied by the existing facilities as shown in Figure 1 (page 17). Components of this 
work include: • 

(a) Goristmction of new permanent sludge docks within Newtown and Whale Creeks and 
' a new sludge storage tank at Whale Creek; 

(b) Demolition of the existing East River sludge dock and associated sludge storage tank; 
and, 

HydroQual Environmental Engineers and Scientists, P.C. and NYC DEP, Technical Justification for Consent Order 
Modification Request (Apr. 8, 2009) (on file with NYC DEP). The new interceptor/relief sewer in Dutch Kills will 
convey more flow to NYC DEP's Bowery Bay Water Polltition Conti-ol Plant. The floatable controls and bending 
weirs at key regulators/outfalls will reduce floatables discharges and convey more wet weather flow to the Newtown 
Creek WWTP. These elements have an estimated constmction cost of about $120 million. 

" Memorandum from Carol E. Fenves, Chief Contracting Officer, N.Y. City Dep't of Envti. Prot. ("NYC DEP") to 
Vincent Sapienza, Deputy Comm'r, NYC DEP, et al., (Sept. 21, 2009) (on file with NYC DEP); NYC DEP, DRAFT 
WATERBODY/WATERSHED FACILITY PLAN REPORT, CITY-WIDE LONG TERM CSO CONTROL PLANNING 

PROJECT, NEWTOWN CREEK (June 2007). Environmental dredging design work is projected to take place between 
August 2011 and December 2015. The actual dredging work is anticipated to commence in April 2017 and be 
completed by April 2019. NYC DEP currently estimates that upwards of 170,000 cubic yards of material will be 
dredged and capped with two feet of clean fill. The preliminary estimated cost of this project is approxiniately $70 
million. 

''Id 

15 



(c) Navigational dredging to ensure that newly acquired motorized sludge vessels can 
access the newly constmcted Whale Greek sludge dock. , 

To support the proposed navigational dredging, NYC DEP comrnissioned a Sediment 
Sampling and Analysis Plan ("SSAP"). The SSAP provides the basis of analysis for Gity 
Environmental Quality Review ("CEQR"), satisfies permitting criteria, determines maintenance 
(vs. remediation) dredging, develops sediment teisting consistent with NYS DEC and NJ DEP 
regulatory requirements, provides a baseline for in-water mankgement during dredging,, 
operations, and generates data on dredged material management for upland treatment and/or 
disposal considerations. Sampling under the SSAP was performed in March 2009. The SSAP 
sampling results were delivered to NYS DEC and the Corps in August 2009 and discussed in a 
meeting with NYS DEG and the Corps on August 12, 2009. It was determined that none of the 
potential sediment composites exceed the Toxicity Characteristic Leaching Procedure ("TGLP") 
or Resource Conservation and Recovery Act ("RCRA") criteria. Therefore, the proposed 
dredged material can be characterized as "non-hazardous waste" for disposal purposes. On 
December 2, 2009, NYC DEP submitted a Joint Application for the dredging operation, 
accompanied by the SSAP Report and its findings, to NYS DEG and the Corps. 

Navigational dredging is scheduled to commence staging activities in 2011 with actual 
dredging starting in July 2012 and ending in December 2012, at a projected cost of $32 million. 
Navigational dredging will consist of dredging approximately 22,000-30,000 cubic, yards of 
material from both Newtown and Whale Greeks.̂ * Assuming that the dredging proceeds, 
constmction of the new dock at Whale Creek and demolition of the existing East River dock is 
scheduled to commence in September 2011, and conclude in November 2013, at a projected cost 
of $66 million. Demolition of the existing facilities will enable that property to be used for the 
development of affordable housing, open space, and improved access to the East River. Local 
elected officials and affordable housing proponents have advocated for this work to begin as . ' 
quickly as possible, and have expressed their sfrong support for this planned end-use. 

HydroQual Envirorunental Engineers and Scientists, P.C, and N.Y. City Dep't of Envtl. Prot., Water and 
Sediment Quality Field Sampling and Analysis F'lan, English Kills Phase I Aeration Facility Pilot Study (December 
2008). 

Greeley and Hansen, L.L.C. et al., and N.Y. City Dep't of Envti. Prot., Joint Application: United States Army 
Corps of Engineers, New York State Department of Environmental Conservation, Newtown Creek Water Pollution 
Control Plant Maintenance Dredging of Newtown Creek and Whale Creek Canal (December 2009). The dredging 
will target depths of about 18-19 feet in Newtown, Creek and 20-21 feet in Whale Creek. 
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Figure 1: 

Newtown Creek: ;NYC Projects and Initiatives 
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3. The City's Concerns Regarding the Proposed Listing to the NPL • > " . ' . 

The City is concemed that components of the planned CSO work and portions ofthe 
planned capital improvement projects could give rise to claims of liability under the 
Comprehensive Environmental Response, Compensation and Liability Act ("CERCLA"). The 
City and its contractors could potentially face liability for the movement of contarninated 
sediments or the creation of new conditions that would need to be readdressed during Superfund 
investigation or remedial activities. Regarding the planned CSO and water quality work, the 
City is concemed that the constmction and operation of the in-stream aeration systems as well as 
the proposed environmental dredging might have the potential to disturb or transport Greek 
sediment or leach metals from the sediment into the water column.̂ ^ If sediments become 
suspended within the water column, contamination, may migrate to nearby locations within the 
Creek's tributaries. 

The courts have constmed CERCLA liability liberally to achieve the statute's remedial 
goals. Under the statute, the re-release or disturbance of hazardous materials previously 
produced by another party could be considered a basis for liability. The Gity is concemed that i f 
the NYC DEP planned work causes the movement, dispersal or re-release of contaminants within 
Newtown Greek or its tributaries, the Gity could be subject to a claim of CERCLA liability. 
These issues need to be resolved before NYC DEP can proceed with the planned work on the 
current schedule. Regarding the capital improvements, the City is concemed that placement on 
the NPL and associated activities would prevent NYC DEP from performing the navigational 
dredging in Newtown Creek and Whale Greek necessary for the new Newtown Creek WPCP 
sludge storage and docking facilities. ; ^ 

The Gity has had several meetings with EPA's Region 2 staff and received verbal 
assurances that navigational dredging plans are generally acceptable and consistent with EPA's 
proposed nomination of Newtown Greek tb the NPL. In addition, the City has requested that 
EPA provide written assurance for the dredging and CSO projects so that the Gity can proceed 
with necessary procurements without delay. 

The City is not only concemed about potential liability or delay in work schedules, but 
also that planned work may later be found to be inconsistent with - or otherwise hinder̂  impede 
or interferie with - the performance of required remedial investigation or remedial actions in 
Newtown Greek. This could necessitate that work be halted or even reversed. For example: 

• . /' ~ 
. (a) Final listing on the NPL could impact the compatibility of the existing aeration' system that was placed online in June 2009, and the design work associated with the remaining phases of aeration; 

™ HydroQual Environmental Engineersand Scientists, P.C. and N.Y. City Dep't of Envtl. Prot. ("NYC DEP"), 
Water and Sediment Quality Field Sampling and Analysis Plan, English Kills Phase I Aeration Facility Pilot Study 
(December 2008). As part of the Phase 1 Aeration, NYC DEP developed plans to collect three years of sampling 
data in order to better understand risks associated with the aeration facilities; without that dataset, it remains unclear 
how severe risks tmly are. Though the second phase of aeration has yet to be designed, NYC DEP plaiis to install 
the second phase in the base of the Creek. 
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(b) If EPA performs remedial dredging within the tributaries after NYC DEP has 
installed additional permanent aeration facilities, EPA may require the removal of 
those aeration facilities to cornplete its work. This effort would occur at a significant 
financial cost to the Gity, estimated to be $1 niillion per aeration system,*'' as may 
adversely impact aquatic life, which is expected to improve in response to the higher 
DO environment; and, 

(c) It is unclear whether the .Greek would be open for fransportation purposes during 
investigation and remedial activities, which could have a major impact on the ability 
of the new motorized sludge vessels*' to access the new sludge docks in Newtown 
and Whale Greeks. 

Without adequate commitment from EPA, listing Newtown Creek on the NPL could 
delay or halt planned improvements and result in additional costs to the City. These are 
undesirable impacts for any project, but particularly undesirable in this context given the current 
economic climate. , 

*° N. Y. City Dep't of Envtl. Protection (NYC DEP), English Kills Removal and Reinstallation of Diffliser Piping 
Cost Estimate (Dec. 22, 2009) (on file with NYC DEP). r 

The Newtown Creek sludge vessels will cost $84,226,780, and are currently expected to be funded entirely by . 
federal stimulus funding. The contract was awarded on November 13, 2009 and will be registered with the New 
York City Comptroller's Office in the near future. Contract documentation is on file with NYC DEP. 
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B. New York Citv Initiatives and New Development 

V As part of a City-wide effort to reactivate the waterfront and create more affordable 
housing and recreational open space for all New Yorkers, the Gity has embarked upon two major 
land use initiatives adjacent to Newtown Greek. These are the 2008 Hunter's Point South Plan 
("HPS") and the 2005 Greenpoint-Williamsburg Land Use and Waterfront Plan ("GPW"). HPS 
covers a 30 acre area adjacent to the north side of the mouth of Newtown Creek in Queens, and , 
GP W covers 184 blocks along the East River and the south side of the Creek in Brooklyn as 
shown in Figure 1 (page 17). Collectively, these initiatives will redevelop formerly industrial 
and currently vacant or undemtilized waterfront parcels along the East River and Newtown 
Greek into new waterfront parks, open space networks, and medium and high-density residential 
buildings, including affordable housing, community facilities and retail uses. Both of these 
initiatives address issues of great concem to local communities and local elected officials, arid 
land use actions to realize both plans have been enacted by the New York City Council. 

The Gity is concemed that cmcial components of both HPiS and GP W may be delayed or 
deferred due to the proposed listing of Newtown Greek to the NPL, since many related activities 
could be subject to EPA review and approval. Activities of potential interest to EPA that are 
necessary for the completion pf these projects include, but are not limited to, disturbance of 
sediment and water within the Greek, remediation of Brownfields for use as redevelopment sites, 
constmction along the HPS and GPW shorelines, acquisition of private property to facilitate 
open space development, creation of new access to the waterfront and hew direct contact 
locations to the Greek. The Gity will fully inform EPA of the ongping and planned projects in 
and around Newtown Creek so that the agency can engage with the City and the affected 
communities to rfiove these community-supported projects forward. The City seeks early 
direction from EPA on the nature and extent of its interest in these various activities, expedited 
engagement by EPA for activities that may require EPA's direct conciirrence or approval, such > 
as activities that have the potential to, interfere with the Remedial Investigation pr Remedial 
Action, expedited review for projects that require EPA's prior approval before other agencies can 
act, (e.g. permitting of regulated activities in and around the Creek), and expedited comment 
from EPA on'community safety and development-related issues and concems that may arise. A 
description of requested engagement appears in Section IV infra. 
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I. Hunter's Point South Plan 
Hunter's Point South will be constmcted on approximately 30 acres of land bounded by 

the East River, Newtown Creek, Second Street, and 50th Avenue. The site will consist of seven . 
blocks,*^ a new public street network, a public ferry terminal, and 11 acres of public parks, 10 
acres of which will be located along the Newtown and East River shorelines. The shoreline will 
be a mix of rip-rap and bulkhead and will be Constmcted in accordance with NYS DEC permits, 
which were issued in 2004. Approximately 3,000 middle-income housing units and 2,000 
market rate units will be developed with ground floor retail and community facility uses. This 
effort is a critical component df the Mayor's New Housing Marketplace plan, which is the largest 
municipal affordable housing program in the nation and airns to create and preserve 165,000 
units of affordable housing.*'̂  In addition, a 1,100-seat pubhc intermediate/high school will be 
constmcted in HPS. Hunter's Point South is estimated to create approximately 4,270 new jobs 
from private constmction-related expenditures and 290 new operations jobs. In addition, a 
7.5acre privately-owned parcel adjacent to HPS was rezoned to permit residential development. 
This parcel is projected to contribute an additional 1,650 dwelling units and 2.4 acres of public 

The HPS plan grew out of a previous initiative known as Queens West, which was approved in 1990 for 74 acres 
of land along the East River, including the Hunter's Point South site; The general plan consisted of residential 
neighborhoods in the northem and southem thirds of the site with a commercial core in the center. By 2006, the 
northem third of the site was nearing completion, while the center and southem sections of the site, totaling 
approximately 30 acres, remained vacant or significantly undemsed, leading the City to consider purchasing and 
developing the property to help meet a growing demand for affordable housing. In October 2006, the City reached 
an agreement with the two land owners, the Port/Authority of New York and New Jersey and New York State, to 
purchase the site and remove it from the Queens West project. A master plaiming effort was then initiated by the 
City that included Hunter's Point community residents and businesses, local elected officials, and city-wide housing 
and development groups, resulting in a plan that was approved unanimously by the City Council in November 2008. 
N.Y. City Ofc. of the Deputy Mayor for Econ. Dev't,, Final Environmental Impact Statement for the Hunter's Point 
South Rezoning and Related Actions, Chapter 1 (Sept. 12, 2008); N.Y. City Council, Resolutions 1695, 1696, and 
1697(2008). 

Census data for the tract abutting the two northem blocks shows a median income of $66,106 with 8.33 percent of 
households living below the poverty line. See 'H.Y. City Ofc. of the Deputy Mayor for Econ. Dev't., Final 
Environmental Impact Statement for the Hunter's Point South Rezoning and Related Actions, Figure 3-3 (Sept. 12, 
2008). • 

*i"Affordable housing" consists of dwelling and rooming units and eligible common areas that are or will be 
restricted, pursuant to a regulatory agreement, to occupancy by low-iiicome, moderate-income or middle-income 
households or supportive housing. See N.Y. City Zoning Resolution, § 23-911 (amended July 29, 2009) 
(defining "affordable housing" and applicable income categories). 

Jobs from constmction expenditures include both people who are directly employed by on-site activities and off-
site jobs that result from the constmction activity {i.e., indirect and induced jobs). Constmction jobs are represented 
in person-years of employment. (A persouryear represents one person working full time for one year.) Operations 
jobs include only those directly employed on-site or by on-site businesses in full-time equivalents. These 
employment estimates reflect only jobs that are expected to be new to New York City. The total number of jobs 
associated with Hunter's Point South is 11,870 direct, indirect, and induced person-years from private constmction 
activity and 475 direct on-site operations jobs. Because the Hunter's Point South redevelopment will displace some 
activity in other parts of the City, not all of these jobs are considered new. Documentation of job projections on file 
witii N.Y. City Econ. Dev't Corp. . ' ; 
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open space.** 

This fall, schematic designs for public streets; parks, and infrasfructure were.completed. 
In October 2009, the Gity began constmction-oh the first phase of $ 175 million planned in 
infrastructure improvements. The first phase includes the utilities and roadways for 900 units of 
housing (60% affordable), the school, and approximately five acres of waterfront open space. 
Demolition of buildings on the first two development blocks and site preparation for public street 
consti-uction will begin in the first quarter of 2010. Community involvement in the park and 
street design has been ongoing and productive. 

2. Greenpoint-Williamsburg Land Use and Waterfront Plan 

the Greenpoint-Williamsburg Land Use and Waterfront Plan formed the basis of a -
rezoning enacted in 2005,*̂  covering 184 blocks in Williamsburg and Greenpoint from the 
Williartisburg Bridge to Manhattan Avenue,** to facilitate the residential and mixed-use 
redevelopment of a largely vacant artd underutilized industrial area along the East River and on 
nearby upland blocks.*^ On adoption of the rezoning, a number of commitments to create 
affordable housing and public open space were rhemorialized in a letter from the Mayor's Office 
to the Gity Council, which is attached as Appendix F.̂ " Over its entire geographic reach, the 
GPW plan is expected to produce approximately 10,000 units of housing in the foreseeable 
future^' including approximately 3,500 units of affordable housing^^ anticipated on an 

N.Y, City Ofc. of the Deputy Mayor for Econ. Dev't., Final En-vironmental Impact Statement for the Hunter's 
Point South Rezoning and Related Actions, Tdhle 1-2) {SepX. 12,200%). 

The Greenpoint-Williamsburg Plan is the culmination of efforts dating back to at least 1994, when the Plan for 
the Brooklyn Waterfront, produced.by the New York City Department of City Platming, identified the potential for 
residential redevelopment of sites along the East Riyer and the mouth of Newtown Creek. N- Y. City Dep't of City 
Platming, F/an for the Brooklyn Waterfront (1994). Local elected officials and community members have also been 
heavily involved in platming for the waterfront. In 2002, the Greenpoint and Williamsburg communities created the 
Greenpoint and Williamsburg Waterfront 197-A plans, pursuant to Section 197-a of the New York City Charter; 
Both of these Plans called for a comprehensive rezoning of the waterfront. Brooklyn Cmty. Bd. 1, Greenpoint 197-, 
A Plan (2002); Brooklyn Cmty. Bd- 1, Williamsburg Waterfront 197-A Plan (2002). Public outi-each for tiie . 
Greenpoint-Williamsburg Plan began in 2002, and the Plan was approved by the New York City Council in May 
2005. N.Y. City Council, Resoliitions 962,963, 964, 965, 966, and 967 (2005). / 

The northem portion of the rezoned area, Greenpoint, is a mixed-use neighborhood that is home to a diverse and 
mixed-income population, including a large and longstanding Polish community and a smaller Latino community. 

. In 2000, the median income of residents in the rezoned area near Newtown Creek was approximately $32,000 and 
approximately 50% of the residents were foreign bom. N.Y: City Dep't of City Planning, Brooklyn Community 
District 1 Profile, Income and Education by Census Tract, 2000, and Age and Nativity by Census tract, 2000 (2008). 

See, e.g., N.Y. City Dep't of City Platming, Proposed Greenpoint-Williamsburg Land Use and Waterfront Plan, 
available at http://www.nvc.gov/html/dcp/html/greenpointwill/greenoverview.shtml (last visited Nov. 6, 2009). 

See Appendix F. , , 

N.Y, City Dep't of City Plaiming, Final Environmental Impact Statement for the Greenpoint-Williamsburg 
Rezoning, App. G and App. J, (2005). , 

See foomote 84 supra. 
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assemblage of private and City-owned sites along the waterfront and upland.̂ ^ In conjunction 
with the NYC Department of Parks and Recreation's Greenpoint-Williamsburg Open Space 
Master Plan, the GPW plan calls for the creation of a continuous network of public open spaces 
over two miles of shoreline. The space would consist of a 40 foot wide esplanade with larger 
parks and public open spaces at periodic intervals, anchored by a riew 27-8 acre Gity park at 
Bushwick Inlet along the East River. This park and open space network will total approximately 
50 acres.̂ '* The Gity has been working with a Community Advisory Board, made up of local 
residents and elected officials, to implement these and other project-based commitments, such as 
the pivotal plan to relocate the NYC DEP sludge handling facilities (see supra Section III.A.2). 
City Council members David Yassky of the 33'̂ '' District and Diana Reyna of the 34* District, 
who represent these areas, have been irtvolved through the Community Advisory Board in 
advancing specific project-based commitments made as part of the rezoning in 2005. 

As of June 2009, permits for approximately 4,000 dwelling units had been issued within 
the area rezoned under the plan.^' Approximately 860 units of affordable housing have been 
completed or are under constmction pursuant to the Inclusionary Housing program instituted 
through the rezoning.̂ * The City has also approved special permits and open space plans for the 

97 

155 West Street development, located along the East River between Huron and India Streets. 
The first public open space created in conjunction with private development under the plan 
opened in early 2009 at North 5* Street in Williamsburg, and is currentiy in use by the public. 
The first phase of the 27.8 acre Bushwick Inlet Park began constmction in June 2009. The Gity 
is identifying a site for the relocation of MTA Emergency Response operations, which are 
currentiy based at 65.pommercial Street. When these and other operations are relocated, this 
area will become Box Street Park.̂ * Once the NYC DEP East River sludge operations are 
relocated to Whale Greek, a portion of that site will be transferred to NYC DPR, in order to 
expand the current landlocked Newtovvn Greek Barge Park Playground and create a new 
waterfront amenity. Approximately one-quarter mile fiirther south along the East River from 

See Appendix F. " 

N.Y. City Dep't of City Planning (NY C DCP), Greenpoint-Williamsburg Rezoning, presentation given to City 
Planning Comm'n of tiie City of N.Y. on May 11, 2005, slides on file with NYC DCP; NYC DCP, Greenpoint-
Williamsburg: Waterfront Zoning, Public Access Requirerrients, available at -
http://www.nvc.gov/html/dcp/html/greenpointwill/greenwateraccessplan.shtml (last visited Dec. 21, 2009). 

Memorandum from Steven Lenard, N.Y. City Dep't of City Planning, to Howard Slatkin and Pumima Kapur, 
N.Y. City Dep't of City Planning, Annual Report on Housing Production in Greenpoint-Williamsburg Rezoning 
AreaOune 16,2009).̂  

N. Y. City Ofc. of the Deputy Mayor for Econ. Dev't, Greenpoint- Williamsburg Progress Briefing, presentation 
given to Greenpoint-Williamsburg Cmty. Advisory Bd. oniDec. 9, 2009, slides on file with N.Y. City Ofc. of 
Deputy Mayor for Econ. Dev't. 

" City Planning Comm'n ofthe City o{'l<i,Y., Report C 090053 ZSK: In the Matter of An Application Submitted by 
145 West Street LLC (Mar. 2, 2009), available at http://www.nvc.gov/html/dcp/pdf/cpc/090053.pdf 

N. Y. City Ofc. ofthe Deputy Mayor for Econ. Dev't, Greenpoint-Williamsburg Progress Briefing, presentation 
given to Greenpoint-Williamsburg Cmty. Advisory Bd. (Sept. 10, 2009), slides on file with tiie N- Y. City Ofc. of 
Deputy Mayor for Econ. Dev't. 
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Newtown Greek, the Gity plans to start constmction of a new park at the WNYG Transmitter Site 
by the summer of 2010. Additionally, the GPW plan will open formerly closed street ends at 
Kent and Java Streets along the East River south of Newtown Greek to increase public access to 
the water. 99 

3. Features Potentially Impacted by a Listing on the NPL 

(a) Projects that Involve Direct Creek Contact or Discharge 

These Gity rezoning initiatives have provided a unique opportunity to address the need 
for more parks and open space in the burgeoning communities around Newtown Greek, and to 
create public access along reaches of the shoreline that have been closed throughout much of the 
City's modern history. As such, public open space is planned for the entire shoreline along 
Newtown Greek and the East River where development is anticipated. This will provide ^ 
•opportunities for public recreation and enjoyment of the waterfront, increased access to the water 
itself, and reconnect neighborhoods adjacent to the waterfront. Along the waterfront and within 

~ one quarter mile of Newtown Creek, 19 acres of open space are planned along 1.4 miles of 
shoreline.""' Open space will consist of a balance between active and passive recreational space 
in the form of new sports fields, playgrounds, lawn/gathering spaces, an esplanade along the 
water's edge, natural areas, restored habitat and other public amenities. To the extent feasible, 
access to the water consistent with the Creek's water classification will be encouraged, and may 
include elements such as bpat launches, get-downs, and soft edges as well as bulkheads."" 

I On privately owned sites along the waterfront, zoning requires that public open space be 
built by private developers and maintained for public use as a condition of development 
June 2009, the Gity acquired the land for HPS from the Port Authority for $100 million. 
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N.Y. City Ofc. of the Deputy Mayor for Econ. Dev't, Greenpoint-Williamsburg Progress Briefing, presentation 
given to Greenpoint-Williamsburg Cmty. Advisory Bd. on Dec. 9, 2009, slides on file with N.Y. City Ofc. of the 
Deputy Mayor for Econ. Dev't. i 

'"^ Open space planned for HPS totals 11 acres (482^570 square feet) and 3,650 feet (0.69 miles) of accessible 
shoreline. Open space plarmed for GP\y includes ten sitesitotaling 7.9 acres (343,033 square feet) and 3,996 feet 
(0.76 miles) of accessible shoreline. Steven Lenard, N.Y. City Dep't of City Platming, Project Note:-Development 
Projections for the Greenpoint-Williamsburg and Hunter's Point South Rezoning's (Nov, 26,2009), 

N.Y. City Ofc. of the Deputy Mayor for Econ. Dev't, Final Environmental Impact Statement for the Hunter's 
Point South Rezoning and Related Actions. 1-20 to 1-22 (Sept. 12, 2008), available at 
http://www.ci.nvc.nv.us/html/oec/html/ceqr/08DME006O FEIS.shtml; N.Y. City Dep't of Parks and Recreation, 
Greenpoint-Williamsburg Waterfront Open Space Master Plan {200S), available at • . 
http://wvyw.nvcgovparks.org/web/download/download.php?file=/sub vour park/greenpoint Williamsburg waterfro 
nt/images/greenpoint Williamsburg waterfront masterplan.pdf. While open space in GPW is subject to waterfront 
zoning and will be influenced by NYC DPR's master plan for the area, the precise elements of that open space have 
not yet been determined because much of the open space in GPW will be created in conjunction with private 
developments that have not yet submitted open space plans for City approval. 

See. e.g.. N.Y. City Zoning Resolution, § 62-831 (2005). . , 

'"^See N.Y. City Ofc. of the Mayor, Mayor Bloomberg Announces City's $100 Million Acquisition ofthe 30-Acre 
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Gity plans on transferring the development sites to private entities fpr development pursuant to 
the zoning, but will retain ownership of and constmct the'mapped sfreets and parkland. Most of 
the land covered under the GPW plan is privately owned and will be developed by private 
entities pursuant to zoning, which reflects the principles of the GPW plan. The zoning 
encourages and provides a mechanism for the transfer of that privately developed open space to 
Gity ownership. Therefore, public open space carniot be built until these privately-owned sites 
are developed. 

The City has serious concems about the potential impact that listing Newtown Greek on 
the NPL could have on HPS and GPW. The City's redevelopment plans place a high priority on 
water-dependent uses in order to take full advantage of the unique recreational opportunities 
along the waterfront. Those uses could be severely restricted, delayed or made more expensive 
as a result of a listing on the NPL. Faced with the financial and legal uncertainty that can result 
from the Greek being placed on the NPL, private development of upland affordable and market-
rate housing, and the open space it will enable, rriay similarly be deferred or abandoned.'*''' 

' As mentioned, the HPS and GPW plans include components that provide direct access to 
or stmctures in and abutting Newtown Greek. For example, the HPS plan includes constmction 
of a kayak and boat launch on the north shore of Newtown Greek. "" On the south side of 
Newtown Creek, two get-downs already exist, namely at the Newtown Creek Nature Walk near 
Whale Greek and at the Manhattan Avenue Street End Park. While development on parcels 
along Newtown Greek that are part ofthe GPW plan has not yet been designed, the City's, 
waterfront zoning and Open Space Master Plan for this area encourage direct access to the 

-water.'«* ' 

The City is encouraging a variety of altemative freatrnents for the waterfront edge as part 
pf future develppment work in both HPS> and GPW. Along with the bulkhead walls that 
currently exist, other engineered edges will include rip-rap and hybrid rip-rap constmctions, 
combined with plantings, and other erosion control stmctures. Taking into account the physical 
and natural character of the shoreline, step-down terraces or staggered walls and other identified 
treatments, as well as tme soft edges comprised of restored natural areas, may be implemented. 
In addition, plans call for the restoration of natural wetlands at the southem end of the HPS site. 

//wn/er'j Poi/J? 5oMr/!/'arce/. Press Release 289-09 (June 25, 2009). 

See, e.g.. foomotes 112, Error! Bookmark not deflned.3. Error! Bookmark not defined. 1 infra. 

N.Y. City Econ. Dev't Corp. and ARUP/Thomas Balsley Assocs.AVeiss/Manfredi, Hunter's Point South 
Waterfront Park: Schematic Design, presentation given to Land Use Cmte., Queens Cmty. Bd. 2 on Nov. 19, 2009, 
slides available at 
http://www.nvcedc.com/ProiectsOpportunities/CurrentProi'ects/Queens/HuntersPointSouth/Documents/Hunters-
Point-South-Landuse-Committee-Nov-19-09.pdf 

'"^ N.Y. City Dep't of City Plaiming, ffa/er/roni 7exMme«t/me«/, available at 
http://www.nvc.gov/html/dcp/html/waterfront/index.shtoil (last visited Dec. 13, 2009); N.Y. City Dep't of Parks and 
Recreation, Greenpoint- Williamsburg Waterfront Open Space.Master Plan (2008), available at 
http://www.nvcgovparks.org/web/download/download.php?file=/sub vour park/greenpoint Williamsburg waterfro 
nt/images/greenpoint williamsburg waterfront masterolan.pdf (last visited Dec. 20, 2009). 
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located along Newtown. Greek, for a substantial restoration in the conceptual plan for Bushwick 
Inlet located along the East River in GPW and for a relatively small wetland treatment at the 
WNYC Transmitter Sife among other locations in CPW.'"^ Listing the Creek would raise unique 
issues for these activities and work proposed within or touching the Creek. 

The Gity is concemed that EPA may restrict public access to the Creek in general, 
dismpting the two existing open space sites along the Creek that currently provide get-downs, as 
well as the City's plans for additional open space featuring water-dependent recreational uses. 
EPA should inform the Gity and community early in the process - for exarnple, before plans for 
a boat launch proceed - whether listing will restrict water access so as to make; such amenities 
unusable. 

The Gity is also concemed that the proposed listing will delay regulatory review and 
permitting of water or sediment-based work. For example, work in or proximal to Newtown 
Greek already requires permits from the NYS DEG and the Army Corps; this work will also 
require EPA approval. This additional layer of regulatory oversight could have significant 
implications by adding new process Pr restrictions and associated delays of scheduled project 
milestones. ' . > 

The City's plans also include new direct discharges into the Creek. Development of HPS 
will require constmction of a new stormwater outfall on 2"̂* Street, which has already been 
approved by the NYS DEG and the Army Corps.'"* Similar work may also be required for sites 
within the GPW plan. In addition, current open space plans anticipate that overland flow from 
heavy rain events would be discharged directly into Newtown Creek. This scenario is generally 
acceptable to NYS DEG and NYC DEP. The groundbreaking for this work occurred in October 
'2009."'̂  ' - •' ., -

(b) Upland Projects that do not Involve Direct Creek Contact ' 

. (i) Development of New Market Rate and Affordable Housing, Schools and 
Commercial Development 

Creating additional housing, particularly affordable housing is a major goal of the 
Bloomberg Administration arid both the HPS and GPW plans. The HPS and GPW plans include 
innovative zoning mechanisms to incentivize the development of affordable housing on privately 
owned sites and coordinated efforts to develop affordable units on City-owned sites. Projections 

N.Y. City Dep't of Parks and Recreation, Greenpoint-Williamsburg Waterfront Open Space Master Plan (2008), 
available at , 
http://www.nvcgovparks.org/web/download/download.php?file=/sub vour park/greenpoint williamsburg waterfro 
nt/images/greenpoint williamsburg waterfront masterplan.pdf (last visited Dec. 20, 2009). 5-38-39. 

'"^ Permitting docutnents on file with N.Y. City Ofc. of the Deputy Mayor for Econ. Dev't. 

See generally N.Y. City Ofc. of the Deputy Mayor for Econ. Dev't, Final Environmental Impact Statement for 
the Hunter's Point South Rezoning and Related Actions, Chapters 11, 12, 13 (Sept: 12, 2008), available.at 
http://www.ci.nvc.nv.us/httnl/oec/html/ceqr/08bME006Q 'FEIS.shtml. Additional documentation of work in ' 
progress pn file with Office of the Deputy Mayor for Economic Development. -
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for HPS and GPW anticipate that approximately 9,215 dwelling units will be created on sites 
within one quarter mile of Newtown Greek in the foreseeable fiiture. Additional sites within 
these areas where development is permitted under the rezonings have the potential to create 
approximately 12,909 housing units. Approximately 3,102 of the dwelling units planned on 
City-owned sites within a one quarter mile of the Creek will be affordable."° Privately-owned 
sites within a one quarter mile of Newtown Creek were projected to produce 843 affordable 
dwelling units.'" 

Realization of these Gity goals will require both the creation of, and significant 
improvements to, infrastmcture on both sides of the Greek. Among siich activities are $ 175 
million of utility and street constmction in HPS including the demolition of pavements and 
stmctures adjacent to the Creek, installation of separate stormwater sewer systems, and 
cpnstmction of new stormwater outfalls for CSO reduction. Similar work would be required to 
build out sites within the GPW plan, though planning and designs for those sites have not yet 
been prepared. > 

While these planned developments do not involve direct contact with the Greek, the Gity 
is concemed that listing on the NPL could deter economic investment in the vicinity of the 
Greek. The City's concerns are threefold. The urtcertainty and potential stigma caused by listing 
a site pn the NPL,"^ particularly a complex urban waterway, may discourage new economic 
investrnent and development. The Gity is concemed that the acquisition of public or private 
financing required for the development of market-rate and affordable housing units will be 
complicated by the proximity of the development sites to a proposed Superfund location. 
Studies have repeatedly shown, and courts have repeatedly held, that the presence of a nearby 
Superfimd site decreases property values."^ This stigma is not limited to a decline in property 

See footnote S44 supra. ' ; ^ . 

" ' N.Y. City Dep't of City Planning ("NYCDGP"); Final Environmental Impact Statement for the Greenpoint-
Williamsburg Rezoning App. G and App J, (Mar: 4, 2005); Steven Lenard, NYCDCP, Project Note: Unit Counts for 
Hunter's Point South Project (Nov. 6, 2009); Steven Lenard, NYCDCP, Project Note, RE: Development Projections 
for Greenpoint-Williamsburg Rezoning {Nov. 6,2009), , 

See, e.g.. Kent County Delaware Levy Ct. v. U.S E.P.A., 963 F.2d 391, 393 (D.C. Cir. 1992) (courts "must 
remain aware that placement on the National Priorities List has serious consequences for a site's owner"); SCA 
Servs. of Indiana, Inc. v. Thomas, 634 F. Supp. 1355, 1364 (N.D. Ind. 1986) (stating that "designation of [a] parcel 
as having a problem serious enough to warrant-E.P.A. and Superfund cleanup will mark that property as an 
uninarketable pariah for years to come"); N.Y. State Bd. of Equalization and Assessment, Vol. 9: Opinions of 
Counsel No. 58 (rev. Apr 1992) (noting research indicating that properties placed on the Superfimd list "frequentiy 
require cleanup costs far in excess of the fair niarket value of the same property without contamination" and were 
accordingly found to be "unmarketable and, therefore, without value"); Lorraine Lewandrowski, Toxic Blackacre: 
Appraisal Techniques & Current Trends in Valuation, 5 ALB. L.J. Sci. & TECH. 55, 58-70 (1994) (discussing nahire 
and prevalence of Superfund stigma and its relationship to traditional inethods of real property appraisal). 

See. e.g.. In re Custom Distrib. Servs., 216 B.R. 136, 158 (Bankr. D.N.J; 1997) (reducing property value by 20% 
"for the stigma ofthe status of the property as a Superftind Site"); Mead Corp. v. Browner. 100 F.3d 152, 153 (D.C. 
Cir. 1996) (noting that the circuit has "clearly recognized the harmfiil effects of being linked to a site placed on the 
NPL"); Kent Co. Delaware Levy Ct.. supra; SCA Servs. of Indiana, supra; U.S. Envti. Prot. Agency,Ofc. of 
Superfund Remediation and Tech., Challenges'in Applying Property Value Studies to Assess the Benefits of the 
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values based on public information about pollution. Superfund designation of the entire Greek -
virtually assures that individual property owners along its waterfront will be caught up in 
massive, complex and expensive CERCLA litigation for years to come. Prospective purchasers 
and lenders, wary of the costs and risks associated with such litigation, may seek to direct their 
resources elsewhere. The willingness of private parties to invest in properties, such as is 
necessary to enable HPS and GPW to succeed, is based on the anticipated incoriie from the 
resulting development; which depends in part on appraised values, the potential for takeout 
mortgages for sales and rental income. Because a listing could decrease appraised values, 
financing will be more difficult, and the uncertainty inherent in the Superfimd process reduces 
the likelihood of investment in the area. 

These financial considerations are exacerbated by profracted and expensive litigation 
over potential Superfund liability."'* The City is concemed that without clear guidance from 
EPA to property owners, of both potential development sites and industrial properties, as to 
whether an individual property is a potential source of liability and i f so, how to assess potential 
liability, the uncertainty may fiirther hinder development. Additional evidence of the difficulty 
in financing development in proximity td a Superfiind site has been put forth by the Federal 
Housing Administration ("FHA"). A June 12, 2009, FHA letter a!nnounced that the agency is 
implementing a new approval process for condominium projects to insure mortgages on 
individual units under Section 203(b) of the National Housing Act in accordance with the 
passage of the Housing and Economic Recovery Act of 2008."' The letter includes the 

Superfund Program, available at http://www.epa.gov/superfund/programs/recvcle/pd£^ropertvStudv.pdf (2009) 
(noting that Superfund designation typically reduces property values beyond diminution levels expected from the 
contamination alone; contamination initially decreases property values and then Superfiind designation causes 
further decline); N.Y. State Bd. of Equalization and Assessment, Vol. 9: Opinions of Counsel No. 58, supra; Kent 
D. Messer et al.. Can Stigma Explain Large Property Value Losses? The Psychology and Economics of Superfund, 
33 ENVTL. AND RESOURCE ECON. 299-324 (2006).(finding that when Superfund site.cleanup is delayed between 10 
and 20 years, the benefit of the cleanup, as captured in residential property values, is lost because property values do 
not recover during the cleanup period); Jill J. McCluskey and Gordon C. Rausser, Stigmatized Asset Value: Is it 
Temporary or Permanent? (2003), available at SSRN: http://ssm.com/abstract=213892 (concluding'based on a 
study of real estate valuation in Dallas County, Texas that once environmental contamination becomes associated 
with a particular neighborhood, its property values are stigmatized indefmitely, past the completion of cleanup). 

' The City is concemed that the recent Supreme Court decision in Burlington Northern and Santa Fe Railway Co. 
V. United States, 556 U.S. , 129 S. Ct. 1870 (2009), will add an additional layer of litigation delays and 
disincentivize PRPs from participating in a traditional Superfund process or leave a larger orphan share. 
Practitioners and others have already recognized that the holding in Burlington Northern will make divisibility 
findings much more commonplace in Superfund cost recovery cases, increase PRPs' leverage in settlement 
discussions, and leave fewer polluters' dollars available to fund cleanups. See Peter L. Gray and Christopher 
Baker, Divvying Up the Tab: Implications o/"Burlington Northem on Superfund Apportionment, CHEMICAL WASTE 

^LITIGATION REPORTER (June 2009), Jason L- Jurkevich, Stopping CERCLA Liability In Its Tracks? Supreme Court 
Limits Joint And Several Liability, Narrows Arranger Liability, METROPOLITAN CORPORATE COUNSEL (July 2009). 

Federal Hous. Admin., U.S. Dep't of Hons, and Urban Dev't, Mortgagee Letter, "Condominium.Approval 
Process - Single Family Housing,", avaz7aZ)/e a; 
http://portal.hud.gov/portal/page/portal/FHA Home/lenders/mortgagee letters/2()09 mortgagee letters/09-ML-
19%20%20Cond6minium%20Approval%20Proce.sii%20-%20Final.pdf. Item IV; D.'(Document No. 2009-19, last 
visited Dec. 18,2009). ' 
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requirement that a "lender must avoid" a property ' ' [ i]f the appraiser identifies an environmental 
condition or the lender is aware of an existing environmental conditipn ... [such as] a property 
[that] is located within 3,000'feet of.. ,a site on an EPA Superfund (NPL) list..."' '* Therefore, 
the Gity, which uses HUD funds to create affordable housing and invest in infrastmcture and 
parks, would not be able to use such funding proximal to the proposed Newtown Greek site 
(Without EPA support and concurrence on this matter. 

The City's second concem regarding planned development is additional regulatory 
oversight and the delay that additional regulatory layers can impose on a planning and 
constmction process. The City is concerned about the scope of EPA review of regulatory actions 
not directly affecting the Greek, including development and implementation Pf stormwater best 
management practices, beneficial reuse of stormwater, upland soil removal and disposal, and use 
and beneficial reuse of fill. Redevelopment plans will entail major subsurface constmction work 
for utilities, parking garages and foundations for high-rise residential and commercial buildings. 
The City's development plans emphasize the importance of sustainable best practices regarding 
stormwater management. Open space features fpr stormwater collection, storage, and infiltration 
are encouraged, as well as the reuse of stormwater to help sustain landscape features and for 
utilization in heating and cooling systems."^ EPA should be clear about the nature, i f any, of its 
interest in such activities with regard to the proposed listing, and whether it anticipates playing 
any role in the approval or permitting of such activities. 

A third City concem pertains to the complications that may arise out of developers' interest 
in enrolling in the New York State Brownfield Cleanup Program or New York City's newly 
created Local Brownfield Cleanup Program. State and City Brownfield Cleariup Programs 
("BCPs") are productive means to encourage reniediation and revitalization of contariiinated, 
abandoned or blighted properties, such as those upland of Newtown Greek. However, due to the 
proposed listing on the NPL, there may be new and substantial risk for volunteers of these 
programs to proceed with cleanups sinpe currently there is no agreement between EPA and the 
Gity or State of New York to provide compliant program enrollees with a release from CERCLA 
liability. The Gity is concemed that this will unnecessarily depress remediation and 

vredevelopment efforts on upland sites and therefore, the City requests that EPA work with the 
City and the State of New York to address this deficiency by granting CERCLA liability release 
to property owners who successfully complete, or who have successfiilly completed, these 
Federally recognized cleanup programs. 

(ii) Waterfront Open Space Projects 

In addition to projects that will provide direct contact with the Greek, the City has 
identified other areas adjacent to the waterfront, or along planned waterfront esplanades, which 

'''Id . 

See. e.g., N.Y. City Ofc. of the Deputy Mayor for Econ, Hev't, Final Environmental Impact Statement for.the 
Hunter's Point South Rezoning and Related Actions 1-23 (Sept. 12, 2008), available at 
http://www.ci.nvc.nv.us/html/oec/html/ceqr/08DME0Q6Q FEIS.shtml (cross-referencing applicable standards for 
best stormwater management practices). 
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will provide additional active and passive recreational opportunities."* Development of open 
space along the waterfront raises the same issues and concems described for constmction of 
upland facilities. In addition, an increase,in public awareness of containinated sediments in the 
Greek that will result from listing Newtown Greek will raise public concems about the impact of 
such contamination in neighboring communities and the safety of waterfront recreational 
facilities and open space. EPA will need to educate the public as to the potential pathways of 
exposure to Newtown Greek sediments and to reassure the public as to the safety of neighboring 
facilities and recreation spaces. The City believes that i f EPA does not respond to these 
important concems in a timely manner, it could severely impede the City's ability to move 
forward on community-supported commitments for improvements in and around Newtown 
Greek. For more irtformation 5ee in/ra. Section IV. 

4. Existing Amenities and Sensitive Subpopuldtions , 

The Gity has identified'the following existing amenities and facilities with sensitive 
subpopulations {e.g., children, the elderly, or people with chronic illnesses)'" within one quarter 
mile of Newtown Greek: 12 parks or playgrounds with active and passive recreational space 
including two open space sites with direct access to the water,'^° twp pre-kindergarten facilities, 
six day care or enrichment facilities, four junior high or high schools, four locations with after 
school programs, two colleges, one facility for treatment of people with disabilities, two senior 
facilities, two homeless facilities, and a correctiorial facility.'^' The proposal to place Newtown 
Creek on the NPL does not necessarily require a human health advisory nor does the City have 
reason to beheve that these facilities are unsafe because of their proximity to Greek sediment. 
However, the City asks EPA to recognize the existence of such amenities and sensitive 
subpopulations and explicitly reassure the surrounding communities as to their continued safety 
in light of the proposed listing; 

The active recreation spaces include athletic fields and a variety of play areas that would include active 
equipment, water elements, and interactive and educational features. Passive recreation spaces include picnic areas 
and seating areas for bird-watching, scenic views, and horticultural display gardens. 

' U.S. Envtl. Prot. Agency, Ofc. of Emergency and Remedial Response, Risk Assessment Guidance for Superfund 
Volume I Human Health Evaluation Manual (Part A) (Interim Final, Dec. 1989),v6-7. 

'̂ ^ The Newtown Creek Nature Walk is a quarter-mile public'walkway along Newtown Creek with direct primary 
access to the water. The Nature Walk was designed by environmental sculpture artist George Trakas and built by 
NYC DEP through the New York City Department of Cultoral Affairs Percent for Art program in conjunction with 
NYC DEP's ongoing upgrade of the WPCP. The Walk borders the WPCP, and affords visitors a unique view of its 
settling tanks and digesters. It also features a 515-foot pathway along Whale Creek that is richly planted with trees, 
shmbs and other flora native to the Newtown Creek area, and several recessed seating areas that afford visitors 
intimate access to the surrounding waterways. NYC DEP, The Newtown Creek Nature Walk, available at 
http://www.nvc.gov/html/dep/pdfynewtown creek nattire walk flyer.pdf (last visited Dec. 19,2009). 

Documentation on file with the Office of the Deputy Mayor for Operations. 
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5. Economic Analysis of a Superfund Designation 

There are significant potential economic impacts associated with delays, described above, 
to planned investments in the area caused by an NPL listing. These impacts are apparent even 
from conservative projections. The New York City Economic Development Corporation ("NYC 
EDG") conducted an analysis of the tax impact of a Superfund designation on the area within one 
quarter mile radius of Newtown Creek ("NewtPwri Greek Corridor").'^^ Assuming that the 
Greek is not designated, the planned projects in the Newtown Greek Corridor alone (HPS and the 
adjacent privately-owned parcel as well as 17 prospective projects in GPW) will generate over 
$540 million in tax revenue.'̂ ^ Assuming that Superfund designation moves forward arid delays 
these projects and other real property tax collections in the area, it will cost the City between 
$515 niillion and $743 million in lost tax revenue depending on the length of the cleanup. '̂ '* 

'̂ ^ NYC EDC's analysis is based on conservative assumptions including: 

(i) After a final NPL listing, property tax collections in the proximity ofthe Creek will remain'constant, 
and will not drop, until two years before the end of the remedial actions. 

(ii) The estimated impact on real property tax coUections is based on a buffer area around the Creek of 
only one quarter mile. Studies of property values in the viciiiity of a Superfund site detect effects on 
property valiies within at least .57 miles. See U.S. Envtl. Prot. Agency, Ofc. of Superfund Remediation 
and Tech. Innovation, Challenges in Applying Property Value Studies to Assess the Benefits of 
Superfund Program (Jan. 2009), available at 
http://vyww.epa.gov/superfund/programs/recvcle/pdfPropertvStudv.pdf) Estimated real property tax 
collections in the area within one quarter mile of the Creek-exclude the redevelopment sites within 
Hunter's Point South and Greenpoint-Williamsburg, for which property taxes are estimated separately. 
For the selected sample, the armual growth rate of the taxable assessed value between Fiscal Year 
2001/2002 and Fiscal Year 2009/2010 is 4.19% and total collections in FiscaLYear 2009/2010 equal 
$62.7 million. The growth rate of tax collections over the period considered reflects the knowledge of 
pollution in the Creek, the effect of recent remedial actions and the type and composition of land use 
and economic activity in the area: 

(iii) Under the "no-listing" sceriario, development of the residential buildings at Hunter's Point South will 
begin in 2012 (following infrastmcture constmction), implying that, absent the assurances and 
coordination the City seeks from EPA, there could be a 6.5- fo 11.5-year delay in development under 
the "listing" scenario depending on the length of Superfund cleanup. However, development in 

'' Greenpoint-Williamsburg under the "no-listing" scenario would not start until 2014 to account for 
absorption of recently constmcted units., This assumption results in a 4.5- to 9.5-year delay in 
development due to Superfund listing without the requested intergovernmental collaboration. , 

All tax estimates are net present values over 30 years with a discount rate equal to the cost of the City's long-term 
bonds. The tax revenues outlined above result from constmction expenditures and related mortgage taxes ($136 
million); the operations of new retail establishments and property management, as well as community facility space 
and parking at Hunter's Point South ($85 million); the tax impact of residential households in the area ($310 
million); and property taxes associated with the planned projects ($106 million). The tax estimates reflect 
incremental revenue to the City (/. e., they are net of taxes on current property values and taxes resulting from J 

.existing operations at the project sites that would continue if noit for these projects, which totals $92 million). These 
tax revenues are associated with 27,329 direct and indirect/induced person-years of employment resulting from 
private constmction spending, and 611 incremental permanent direct on-site jobs. ' . 

'̂ ^ NYC EDC analyzed two separate timelines. The first is based on an average of Superfund projects that have 
been completed in New York State.and anticipates delisting 14.6 years after initial proposal: The second timeline is 
based on an average of Superfiind projects that are ongoing in New York State and anticipates delisting 18.5 years 
after initial proposal. {See infra Appendix G.) The total net present value losses of $515 million and $743 million 
are inclusive of the impact on real property tax collections in the one quarter mile radius around the Creek. 
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These figures show that even if property values were to rebound over the long term, there would 
potentially be negative economic impacts for New York Gity from delayed improvements even 
under the most conservative analysis. s ^ . . > 
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C. Industrial Business Activity and Emplovriient Proximal -to Newtown Creek 
• . • ,- • . • • • • ' V 

' . 'i . 

New York City's industrial sector is a vital part of the City's economy, directly 
employing over 440,0()0 individuals.'^' In 2006; the Bloomberg Administration designated 16 
iBZs to preserve the City's most productive industrial areas, catalyze job growth, encourage 
capital investment, and foster a supportive business envirormient in key industrial areas.'̂ ^ 
Newtown Greek borders three such zones: the North Brooklyn, Long Island City and Maspeth 
IBZs. A total pf approximately 1,5()0 businesses representing a wide variety of sectors operate 
within a quarter mile radius of Newtown Creek and employ nearly 34,000 individuals.'^^ 
Roughly two thirds of these establishments operate in the industrial sector and employ nearly 
26,000 people.'̂ * The 1,500 businesses and their employees are estimated to produce $219 
million in tax revenue to New York Gity in 2009, of which $165 million is attributable to 
industrial businesses. '̂ ^ Several businesses routinely rely on the Greek itself for business 
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operations, such as the receipt of raw materials Via barge. 

7. NYC's Concerns Regarding the Proposed Listing to the NPLfor Local Business 

The City is concemed that adding Newtown Creek to the NPL may have negative 
impacts on businesses along and proxinnal to the Creek. A listing has .the potential to create a 
climate of uncertainty that may affect property owners along the waterfront as well as further, 

'̂ ^ Statistics compiled by N.Y. State Dep't of Labor based on Quarterly Census df Employment and Wages, on file 
with N.Y. City Econ. Dev't Corp. "Industiial sector" here includes, in whole or in part, the following sectors: 
manufacturing, constmction, utilities, transportation, distribution and logistics, warehousing and wholesale trade. 

The City has committed not to rezone IBZs to permit residential uses. See N.Y. City Mayor's Ofc, "New York 
City Industtial Policy Protecting and Growing New York City's Industrial Job Base," available at 
http://nvc.gov/html/imb/downloads/pdf/whitepaper.pdf (Jan. 2005), 5, 15. Businesses located in the IBZs are 
eligible to receive free, one-on-one assistance, to help them operate, expand, relocate and start within these areas. 
Industiial businesses located in adjacent, relatively mixed-use areas called Ombudsman Areas are also eligible for 
this assistance. In order to encourage an efficient clustering of complimentary industrial uses, the City offers 
businesses relocating to Industrial Business Zones a $l,000-per-employee tax credit. See generally'N.Y, City 
Mayor's Ofc. for Indus, and Mfg. Businesses, fhe Benefits of Locating Within An Industrial Business Zone, 
available at http://www.nvc.gov/html/imb/htnil/ibz/ibz benefits.shtml (last visited Dec. 5, 2009).. 

Statistics compiled by N.Y. State Dep't of Labor based on Quarterly Census of Employment and Wages, on file 
with N.Y. City Econ. Dev't Corp. ' , , . 

See footoote Error! Bookmark not defined.5 supra. 

™ Tax revenue estimates are calculated using a citywide average amount of tax collections per worker. The taxes 
per worker estimates are calculated by NYC EDC and are derived from New York City Department of Finance 
data. The estimates vary by industry and are aipplied to the employment counts cited above. The total tax revenue 
estimates include business income and sales taxes as well as personal taxes associated with the employees. Real 
property taxes for the sites within the quarter mile-radius are not included in the .estimates. 

'̂ ^ U.S. Army Corps of Eng'rs, U.S. Waterwaj> Data: Portland Waterway Facilities, available at 
http://www.ndc.iwr.usace.armv.mil/data/datapwd.htm and -
http://www.iwr.u,sace.armv.mil/ndc/db/ports/d'ata/portsall.txt (last visited Oct. 8. 2009). 
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upland of the Creek.'̂ ' The City is concemed that such uncertainty would persist throughout the 
lengthy investigation and remedial phases of the Superfund process. ^ -

A specific concem is that firms may experience difficulty in obtaining fmancing to 
support continued operation or to invest in capital improvements to existing facilities. Typically, 
small businesses rely on local banks and small lenders to finance their capital expense 
projects. These local banks have successfully weathered the financial crisis because of their 
relative stability and risk-averse loan process.'̂ ^ As lending staridards tighten even fiirther in/ 
•response to growing loan defaults, many small businesses are finding it difficult to obtain 
financing froiri small local banks.'̂ '* 

The proposal to list Newtown Creek on the NPL may make risk-adverse public and. 
private sector lenders unwilling to en'ter into financing arrangements for industrial and 
commercial properties along or upland ofthe Greek. An absence of financing may have a ^ 
chilling effect on capital investmerit in the area, with existing businesses deferring or abandoning 
plans for expansion. This uncertainty could also lead to the inability of industrial firms to 
properly insure their businesses and property. 

The financial pressures on local businesses may be fiirther compounded by the potential 
for litigation related to the sources of the pollution found in the Greek. Given the expense 
associated with remediation, those parties that are clearly responsible have'a sfrong incerttive to 
enter into protracted legal batties over liability with pther businesses or property owners who 
they believe confributed in any way to the contamination in the Creek. Many of the businesses 
in the vicinity of the Creek are relatively small, and any litigation has the potential to cripple 
these firms.''" Small businesses may suffer greatly if a significant amount of owners' time and 
resources are devoted to defending themselves from such litigation. The City encourages EPA to 

See generally Botmie H. Keen, Tax Assessment of Contaminated Property: Tax Breaks for Polluters?, 19 B.C. 
•ENVTL. L . REV. 885, 898-901 (discussing appropriate consideration pf "uncertainties" inherent to ownership of 
contaminated property in property valuation); Lorraine Lewandrowski, Toxic Blackacre: Appraisal Techniques & 
Current Trends iri Valuation. 5 ALB. L.J. Sci. & TECH. 55, 57 (1994) (noting that "uncertainty" associated with 
Superfund sites acts as ''an impediment to many necessary functions ... associated with property management and 
investment return... [including] alienability,'insurability, and financeablity pf the property"); Kent D. Messer et al.. 
Can Stigma Explain Large Property Value Losses? The Psychology and Economics of Superfund, ENVIRONMENTAL 

AND RESOURCE ECONOMICS 33:299-324 (2006) (calling for expedited cleanup and simplification of Superfund 
process to reduce the'number of stigmatizing events that atttact attention to sites so as to reduce property losses and 
prevent decades-lohg devaluation effects); Jill J. McCluskey and Gordon C. Rausser, Stigmatized Asset Value: Is it 
Temporaiy or Permanent? (2003), available at SSRN: http://ssm.com/abstract=213892 (noting long-term or 
possibly permanent nature of Superfund stigma). \ 
i - i - i ' ' 

See Michael Hough, Rewriting bank regulations will hurt small business, WASHINGTON EXAMINER, Nov. 23, 

-2009. . ' 

Zachery Kouwe, Small Banks Move in as Giants Falter, N.Y. TIMES, Nov. 1, 2009. 

'^*?etexS.GooAmaa.,CreditTightensfor Small Businesses,N.Y.lmES,Oct 12,2009. ' ' 
Businesses located within a quarter mile radius ofthe Creek had an average of 23 employees in 2008. Statistics 

compiled by N.Y. State Dep't of Labor based on Quarterly Census of Employment and Wages, on file with N.Y. 
City Econ. Dev't Corp. , 
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quickly establish and mobilize a program that allows small businesses to protect themselves from 
possible litigation and liability (e.g., de minimis settlement for appropriate properties). 

In additipn, the City is concemed that the investigation and remedial phases of the 
Superfund process have the potential to dismpt routine business operations along the Creek. 
This could occur due to physical dismptions, such as cessation, resfriction or delay of barge 
traffic using the Greek for transportation purposes, or process-related dismptions such as the 
halting or deferment of expansion or renovation. The industry along and in the vicinity of 
Newtown Greek serves a vital role in preserving the local economy, retaining well-paying jobs, 
and securing much needed goods and services. The Gity requests that, in the event of Superfund 
designation, EPA make active efforts to avoid dismptions to the local economy during the 
investigation and remedial program, and the City seeks explicit assurances from EPA to this 
effect (iee Section IV i'n/ra). 
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IV. Commitments the City Seeks from EPA 

The City of New York fiilly supports a cleanup of Newtown Greek that is protective of 
human health and the environment, and with appropriate commitments from EPA to mitigate the 
potential negative impacts of a designation, could support listing the Creek on the NPL. If the 
Creek is listed, the Gity requests that EPA make an agency-wide commitment to 
intergovernmental collaboration'''^ among Federal, State and City governmental agencies and 
local community and business stakeholders. A cooperative approach must include a 
commitment of staff and resources sufficient to enable EPA to be thoroughly responsive to . 
community and local govemment needs. The Gity believes that EPA's Newtown Greek remedial 
response could be a national model for community and intergovernmental collaboration 
consistent with Administrator Jackson's vision. 

The Gity requests that EPA conduct its remedial program in a manner that is supportive 
of the wide variety of ongoing and planned community-supported water quality improvement 
projects, ongoing business operations, and City initiatives in and around Newtown Greek. The 
interests of the City's citizens require that EPA and its staff work closely with local govemment 
and community leaders to ensure that current initiatives and projects described above are not 
inadvertently harmed by an NPL listing and the resulting Superfiind process. The City requests a 
series of commitments and actions that reflect the size and density of the affected population, and 
the unique urban characteristics of the area affected by the proposed listing. The requested 
commitments and actions, including EPA's dedication of resources, its approach to remedial 
program management, and its overall willingness to collaborate with intergovernmental and 
community, partners, are essential to the protection of public health and the environment, the 
continuity and growth of the local economy, and the vitality of communities suirounding 
Newtown Greek. ' , 

Citv Request's of EPA: ; _ 
. 1 . . • . • 

1 The City requests that EPA clearly state the geographic limits of Superfund 
designation for Newtown Creek, and the scope of its interest under CERCLA. 
> Spatial delineation of the designated Superfiind site, and definition of EPA's interest 

in upland property with respect to CERCLA, particularly in the area along the East 
River waterfront near Newtown Creek, will enable other Federal and State agencies 
with permitting jurisdiction to conduct their regulatory affairs in a timely artd efficient 
manner. It will also enable non-governmental parties to identify whether and to what 
extent properties in the vicinity of the East River and Newtown Creek, including 

See footnotes 8 and 9 supra. 
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large-scale developments in Hunter's Point South and Greenpoint-Williamsburg, are 
subject to EPA jurisdiction relating to the designation. '̂ ^ 

> The City also requests that EPA develop clear criteria to establish technical limits for 
EPA jurisdiction under CERCLA for upland parcels within the broader Newtown 
Creek watershed. For instance, defining the standards for groundwater impact below 
which EPA has no iriterest, setting distance limits from the Greek beyond which EPA 
has no interest, and providirig site-specific technical criteria (e.g, whether , 
groundwater flov/ from beneath a specific property discharges into the Greek). This 
information will be invaluable to land owners, developers and lenders in land 
transactions and industrial financing and can significantly reduce potential impacts of 
an NPL Usting-on the surrounding community.' 

The City requests that EPA fully engage pertinent divisions of City government 
during all stages of the Superfund process as intergovernmental partners. 

> The Gity and EPA share a core goal for Newtown Greek, namely the execution of a 
prompt and thorough cleanup of contamination to levels that are protective of human 
health and the environment. NYC DEP and NYC OER have strong technical 
capacity and can partner with EPA in intergovernmental management, decision 
making, and oversight collaboration processes for scoping and reviewing milestone 
work such as the Remedial Investigation arid Feasibility Study and the selection and 
implementation of the Remedial Action. The Gity therefore requests that EPA 
include designated City govemment staff, including environmental scientists, 
geologists and engineers, to fially participate in the remedial program to ensure that 
City govemment may continue to fully and appropriately represent the interests of 
impacted New Yorkers. \ 

The City requests that EPA dedicate remedial program staff to provide direct and 
timely engagement with the City and surrounding communities to minimize the 
impacts of a listing on neighboring residents and businesses beginning immediately 
and continuing throughout the remedial program: 

> The Gity requests that EPA mininiize the impact of a listing on property owners. The 
City is aware of the serious concems that the proposed Superfund designation has 
already caused investors, businesses arid property owners with plans or current 
operations on upland properties in the vicinity of Newtown Creek, including: (1) the 
ability to obtain financing for development projects, business operations or funding 

137 The City's redevelopment plans include proposals for water dependent uses and constmction in Newtown Creek 
and the East River. It is the City's understanding, however that the proppsed listing covers only Newtown Creek 
and does not include segments of the East River. Consequently the City is not discussing plans proposed for the 
East River in these comments. The City requests that EPA confirm the City's understanding and if it is not correct, 
immediately amend its Federal Register proposed lisfing notice to make thê scope of its proposed listing clear. 
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for industrial improvements; and, (2) the ability to obtain and maintain necessary 
insurance. To address these concems, the City requests that EPA move promptly to 
protect entities technically classified as Potentially Responsible Parties'̂ * who are, in 
fact, not liable for the cost of the remedial action or natural resource restoration. EPA 
should devise a process by which owners can demonstrate that they have no 
CERCLA liability, obtain prompt EPA sign-off, liability release, or other such 
assurance, and provide evidence pf this determination to funding entities, insurance 
companies, and/or other interested parties. Similarly, the City asks EPA for a 
coirimitment to rnove forward quickly on de minimis and/or de wzcromw settlements 
with owners and operators, of upland sites whose confribution to the present-day 
contamination in the Creek is clearly negligible. Delay or failure to engage on these 
issues will result in uncertainty regarding potential CERCLA liability, impairment of 
lender financing, and loss of investor interest. It is cmcial that EPA engage in 
innovative and/collaborative ways td minimize or eliminate the negative impacts to 
the surrounding community. 

The City requests that EPA commit to assisting in the advancement of land 
transactions or fmancing for capital improvements, and to meeting with prospective 
financing parties, buyers, and tenants to instmct them in their efforts to obtain Bona 
Fide Purchaser status.'̂ ^ . 

The City requests that EPA closely coordinate with the hundreds of local businesses 
along the Creek to ensure that investigation and remedial activities do not negatively 
impact business operations, such as routine barge traffic. The Newtown Greek 
waterway is an active transportation route.''*° Any impediments to fiall usage ofthe 
Creek should be discussed with the City arid waterfront industrial property owners, -
who should have an opportunity to propose altematives and work with EPA to 
establish a timetable for restoring full access. In addition, the Gity seeks assurances 

Such Potentially Responsible Parties may include homeowners, residential tenants, and businesses cormected to 
city sewers for tteatment of sanitary waste only. 

Assurances the City seeks from EPA for the advancement of land transactions or financing for capital 
improvements proximal to Newtown Creek include: 1) providing written advice to prospective buyers and tenants 
around the Creek on specific steps that should be followed prior to taking title to real property so as to meet the All , 
Appropriate Inquiries standard; 2) providing written assurances to prospective buyers and tenants that EPA will not 
pursue future enforcement action under CERCLA against such parties if those parties comply with All Appropriate 
Inquiries before taking title to real property or before providing fmancing for capital improvements on properties 
around the Creek; 3) reviewing All Appropriate Inquiries documents and providing letters to prospective buyers and 
tenants stating that EPA will not take enforcement action against individual buyers and tenants; and, 4) writing 
assurances to Bona Fide Purchasers and prospective financing parties (in the case of capital improvement financing) 
that EPA will not place a CERCLA section 107(r) "windfall lien" for-unrecovered response costs on a property. See 
Standards and Practices for All Appropriate Inquiries, 10 fed, Reg. 66070 (Envtl. Prot. Agency, Nov. L, 2005); 42 
IJ.S.C. §§ 9601(40) (definuig "bona fide prospective purchaser"), 9667(r)(2) (establishing windfall lien program). 

U.S. A n̂ny Corps ofEng'rs, U.S. Waterway Data: Port and Waterway Facilities, available at 
http://www.ndc.iwr.usace.armv.mil/data/datapwd.htm and 
httTi://www.iwr.usace.armv.mil/ndc/db/ports/data/portsall.txt (last visited Oct. 8, 2009). 
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that there will be no Creek-wide or upland dismption to vital New York Gity 
Department of Sanitation operations or Gity-confracted waste recycling and transfer 
vendors' facilities. 

4. The City requests a commitment from EPA that it will establish a process to 
evaluate promptly and, where appropriate, issue approvals or assurances, related to, 
elements of pilans and work described in these comments to enable the capital 
improvements, open space, shoreline access, business operations, and economic 
development anticipated by the surrounding communities and committed to by the 
City, to proceed expeditiously. 

> An NPL designation should not impede timely progress of existing and fiiture plans 
for improvements in the Greek and surrounding neighborhoods, including activities in 
or adjacent to the Greek,'(e.g .̂ direct Greek access, shoreline constmction, new 
permitted discharges into the Greek, and bulkhead and pier repair), activities 
necessary to enable development of uplands proximal to the Greek (such as on-site 
demolition, constmction, sewer and utility installation and/or remedial mitigation 
measures), and City and private development of upland areas, including open space L 
and waterfront access.''" -

> EPA should engage in expedited and cooperative decision-making on permits or other 
approvals issiied directly by EPA'''̂  and those issued by other agencies including but 
not limited to NYS DEC, the U.S. Army Corps of Engineers, NYC DEP, the New 
York Gity Departmerit of Buildings, and the U.S. Department of Housing and Urban 
Development. 

> EPA should engage cooperatively and responsively^ with the local community where 
there is community need or demand for EPA involvement, comment and/or 
opinion. Such tasks include, but are not limited to, providing opinions on public 
health and safety associated! with Newto^yn Greek arid its proximity to residences, 
parks, schools, community facilities or other pertinent land uses. 

> The Gity requests that EPA continue to collaborate with the Gity to allow 
navigational dredging in Newtown Greek and Whale Creek, associated with the 
relocation of the East River sludge facilities, and CSO abatement work to proceed 
according to NYC DEP's original schedule. EPA has indicated a willingness to work 
with the Gity to identify a process, within the Superfund framework, that will 

141 For example, i f bulkheads, platforms, and/or piers carmot be maintained due to difficulties in obtaining EPA 
V 

permits or approvals for in-water work, these stmctures may deteriorate to the point of being considered "non 
functional," potentially requiring that they be demolished arid the shoreline scaled back to points upland of the 
existing bulkhead thereby reducing the amount: of land available for public access and otiier water-dependent 
activity. 
142 For example, activities involving disturbance of sediment and/or water in Newtown Creek or activities involving 
direct access to or discharges into the Creek. 
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accomplish this. Preliminary options include proceeding as a non-time critical 
removal action or as a navigational dredging operation. The City also requests that 
EPA provide assurances regarding the planned CSO abatement and water quality 
improvement projects to be performed by NYC DEP. The assurances the'City seeks 
were set forth in a previous letter to EPA attached as Appendix H. 

The City requests that EPA execute a Memorandum of Agreement with the State of 
New York and the City of New York that provides liability release for past and 
future volunteers who agree to perform cleanup of contaminated property under 
the authority of recognized State and City Brownfield Cleanup Programs. 

> Pursuant to CERCLA Section 128, EPA may enter into a Memorandum of 
Agreement ("MOA") with a State for a voluntary State-mn Brownfield Cleanup 
Program where the program includes specific compliance standards.''*,̂  Such a MOA 
would release property owners from CERCLA liability for sites remediated in 
compliance with State or Gity programs or for which the State or Gity has issued a 

^ certificate of completed remediation.''*'* Cuirently, EPA has no such agreement with 
the State of New York or the Gity of New York. In its proposed designation of 
Newtown Creek to the NPL, EPA has not indicated whether it would honor 
remediation completion certificates issued by the State of New York under its 
Brownfield Cleanup Program and Voluntary Cleanup Program for the 28 ongoing and 
completed Brownfield projects located in Brooklyn and Queens within one mile of 
Newtown Greek.'"*' Therefore, property owners who receive certificates of completed 
remediation from the New York State Brownfield Cleanup Program or the New York 
City Local Brownfield Cleanup Program are not released from CERCLA liability by 
EPA, , f 

> Going forward, the lack of such an agreement could inhibit one of EPA's overall 
goals, the cleanup of contamirtated groundwater and associated discharges from 
upland properties into the Greek. The absence of such an agreement between EPA 
and the State/City could discourage developers from selecting Brownfield sites in the 
Newtown Creek watershed for cleanup and redevelopment because these programs 
would not provide the necessary shield from.GERCLA liability. Since many sites 
around the Greek have an industrial provenance and may require remedial attentiort, 
the Superfiind designation could severely depress cleanup activity, investment, and 

'•'̂  42 U.S.C. § 9628(a)(l)-(2). • 

''*'* See U.S. Envtl. Prot. Agency, State & Tribal Response Programs Agreements, available at 
http://www.epa.gov/swerosps/bfî state tribal/moa mou.htrri (last updated Dec. 15. 2009) (listing current 
Memoranda of Agreement between US EPA and State voluntary cleanup programs). 

Sites within one-mile radius identified based on data from N.Y. State Dep't of Envtl. Cons., Remedial Site 
Database, available at http://www.dec.nv.gov/chemical/8437.html (last visited Dec. 22, 2009). 
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subsequent comrnunity revitalization efforts that might have otherwise occurred 
absent an NPL designation. 

The City requests that EPA dedicate a substantial, multidisciplinary, regional 
project management team to oversee Newtown Creek commensurate with the fact 
that the Creek, if designated to the NPL, will be one of the most densely populated 
Superfund sediment dredging sites in the nation. 

> At 168 acres, Newtown Creek is a large urban site located in the heart of one of the 
most complex and densely populated cities in the world. The proposed Newtown 
Creek Superfund site would represent one of the most densely populated Superfund 

-• sediment dredging sites in the country.''*^ With over 300,000 people living within a 
one mile radius, Newtown Greek's surrounding population is greater than the total 
sum of the populations of 40 of the other 66 contaminated sediment dredging sites 
currently managed by EPA.''*^ Especially given the agency's concurrent proposal to 
add the Gowanus Canal to the NPL, EPA should allocate sufficient staff and 
resources to manage both projects in the maimer that surrounding communities 
deserve. Specifically, the City requests that EPA prpmptly identify its proposed 
staffing plan for the fiall course of the investigation and remedial program and include 
the members of the multidisciplinary team that will perform the investigation, J 
cleanup, and community outreach. 

7. The City proposes a comprehensive system to address requests for EPA assistance! 
with aforementioned issues. In the spirit of collaboration, the City proposes that 
EPA establish a series of Superfund Community Facilitation Committees consisting 
of key Federal, State, and City government agencies and comriiunity representatives 
to enable efficient administration of all aspects of Creek and upland management 
during the remedial program. 

> Specific committees requested by the Gity include those to address areas that may be 
impacted by the Superfiind designation, including a Government Permittirig 
Committee, to facilitate acquisition of permits, such as those for bulkhead repairs and 
constmction,'wetlands and edge treatments, kayak and boat launches and get-

'""̂  Data collected and statistics calculated by the Mayor's Office of Environmental Remediation (OER) from US 
EPA site progress profiles and the EPA CERCLIS database (last visited Oct. 2009), available at 
http://cfoub.epa.gov/supercpad/cursites/srchsites.cfm; U.S. Census Bureau, 2000 Census Summary File 1, available 
at http://www2.census.gov/census 2000/datasets/Summarv File 1/ (last visited OCL23, 2009), Table SF 1-00. 

''*' Data collected and statistics calculated by OER from US EPA site progress profiles and the EPA CERCLIS 
database (last visited Oct. 2009), available a? http://cfoub.epa.gov/supercpad/cursites/srchsites.cfai. The calculation 
of number of Superfond sediment sites with area population equaling Newtown Creek was done by summing the 
upper limit of each site's population range, begirming with least populated site regions and continuing until the 
population of Newtown Creek was reached. ' 
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downs''** as well as for State Pollutant Discharge Elimination System ("SPDES") and 
Storm Water Pollution Prevention Plan ("SWPPP") approvals; a Property 
Transaction Committee, to develop processes for the.efficient administration and 
review of development and remediation plans, property management including land 
transactions, lender financing and insurance related issues that arise duririg the multi-
decade remedial program; an Industrial and Business Committee to assist local 
businesses with special needs (e.g., de minimis and/or de micromis settlements where 
appropriate) and fo provide a direct means for communication with the local business 
community; and, a Citizen Participation Committee, to ensure the most advanced 
and effective prograin for community outreach and the most transparent presentation 
of EPA's remedial program is being implemented. 

> In preliminaiy meetings between the City and EPA, the Gity has suggested and EPA 
has indicated a willingness to develop and utilize such committees. Such committees 
would meet regularly and consist of dedicated, multidisciplinary staff from 
EPA, other appropriate Federal, State and Gity agencies, and representatives of 
the affected communities. Consistent communication and coordination in this . 
manner among EPA, the City, and other regulators will enable the most advance form 
of intergovernmental collaboration and ensure the least detrimental impact of the 
NPL designation on the community, critical projects and programs and local business 
interests.f ^ 

8. The City requests that EPA promptly provide all necessary assistance to the Agency 
for Toxic Substances and Disease Registry ("ATSDR") to conduct a rigorous and 
expedited Public Health Assessment and that EPA begin the baseline Human Health 
Risk Assessment of the proposed Superfund site. 

> Due to the almost unparalleled magnitude of the impacted population of the Newtown 
Creek site proposed by EPA for NPL designation, it is essential that EPA and 
A T S D R place the highest priority on prompt performance of public health studies and 
information dissemination. It is important that EPA notify the City and affected 
communities of any risk, or confirm the absence of such risk associated with the use 
of existing and planned public open spaces, esplanades, nature walks, boat launches, ' 
get-downs, schools, day care centers, and other public amenities with sensitive 
subpopulations in proximity to the Creek. An important aspect of community 
outreach will be regular updates to the Gity and community as to the progress, 
design, and timeframe for completion of any necessary studies. Along these lines, the 

• '\ 
The City assumes that many of the items under consideration in the Govemment Permitting Committee would be 

permitted through the submission of the NYS-DEC/Army Corps of Engineers Joint Application Form. Joint 
Application for Permit Form, N.Y. State Dep't of Envti. Cons, and U.S. Army Corps of Eng'rs, available at 
http://www.dec.nv.gov/docs/permits ei operations pdf/iointapp.pdf (last visited Dec. 11, 2009). 
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City requests assurances as to whether any existing amenities cannot contirtue to 
operate during the investigation and remedial program. , ^ 

The City requests that EPA promptly initiate the remedial program and engage a 
comprehensive investigation to identify all historical contributions of contaminants 

L. 

to Creek sediment. 
' '\ ' ' ' 

> The City requests that EPA take prompt action to begin the supplemental Remedial 
Investigation and Feasibility Study process. As part of a rigorous Remedial 
Investigation, EPA should comprehensively investigate and identify all 
environmental impacts to Greek sediment originating from industries with ongoing or 
historical operation along the Greek, including entities currently under State Consent 
Orders or under the jurisdiction of other State or Federal programs. 

> The City requests that EPA comprehensively investigate and pursue enforcement of 
ongoing illegal discharges from un-permitted pipes, conveyances and groundwater 
into Newtown Greek. This includes discharges identified during NYS DEC upland 
investigations in the vicinity, of Greenpoint during a study of multiple refinery oil 
spills, as well as information gathered during NYS DEC's investigation of sediment 
in areas in the Phelps Dodge and National Grid facilities. / 

> The City requests that EPAi consider the use of spaitially defined operable units for the 
purpose of accomplishing the most expeditious and effective cleanup. For example, 
the remedial program for Newtown Greek could distinguish more highly 
contaminated areas in the upper reach of the designated water body from less 

(contaminated areas near the mouth ofthe Greek. Furthermore, this approach could , 
enable greater flexibility in the consideration of interim removal actions, the 
operable unit approach could demonsttate EPA's commitment to making Superfiind 
work in collaboration with important community projects. ^ 

10. The City requests that EPA conduct its remedial program with the most 
comprehensive form of community participation. 

> Included in this effort must be regularly scheduled periodic public meetings and 
announcements that establish project milestones andxdeadlines, provide reports on site 
progress, and notify the public of the release of project documents for public review 
and comment. The City alsp requests the immediate initiation of a comprehensive 
community engagement and outreach plan. Community involvement should include 
the above items and the designation of a fiiU-time EPA community liaison pfficer, 
facilitating a community advisory group, assisting interested community groups in 
obtaining a technical assistance grant, establishing local document repositories, 
creating a dedicated project website with a comprehensive library of site related 
documents, producing and disseminating updated information regarding public health 

43 



and environmental safety for activities along the waterfront and proximal to the 
Creek, and sending frequent mailings to the community and stakeholders with Site 
related updates. 
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Conclusion 

The Gity values this opportunity tb>comment on EPA's proposed designation of 
Newtown Creek to the NPL. Furthermore, the City appreciates EPA's grant of an additipnal 30 
days to the initial comment period.''*^ Without question, the Gity shares EPA's goal of a prompt 
and comprehensive remediation of contaminated Creek sediment that is protective of human 
health and the environment. In considering EPA's proposal for Newtown Creek, the Gity has 
thoroughly reviewed planned public improvement projects and land use amenities committed to 
residents and business owners in the surrounding communities. The Gity requests that, should 
the site be designated, EPA achieve remedial goals utilizing the most ambitious national model 
of intergovernmental and community coUabo'ration throughout the process in order to prevent 

unnecessary impacts to stakeholders including the burden of delays, restrictions, disinvestment, 
i. • i. ' • • • 

financial hardship and wasted capital. The City seeks comprehensive written commitments (see 
supra Section IV) from EPA that it will meet the shared expectations of the Gity and affected 
communities for a full and transparent process; moving forward with investigation and remedial 
tasks while at the same time effectively engaging stakeholders to enable continued progress on 
the wide range of Gity projects and initiatives in and proximal to Newtown Greek. 

Although contamination is varied throughout the Creek and fiirther investigation is 
required'to fiilly define its nature and extent, it is well known that the contamination of Newtown 
Creek is largely a result of the long industrial activity around the Creek including oil refineries 
and leaking oil storage facilities, copper and ore smelting plants, and manufactured gas plants 
among others. The Gity believes that imposition of the Superfiind remedial program must first 
and foremost be accompanied by EPA's appointment of a fiill-time, dedicated, multidisciplinary 
regional project management team that is staffed in proportion to the enormity and importance of 
the project and the large number of impacted New Yorkers that live proximal to the Creek. 

Letter from Douglas Ammon, Chief, Site Assessment and Remedy Decisions Branch, Ofc. of Superfond 
Remediation and Tech. Irmovation, U.S. Envtl; Prot. Agency, to Amanda C: Goad;,Asst. Corp. Counsel, Envtl. Law 
Div., N.Y. City Law Dep't (Oct. 8,2009)., 
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List of Acronyms 

Acronym . ' Definition v 

ATSDR Agency fbr Tpxic Substances and Disease Registry 

BCP Brownfield Gleianup Program 

CEQR City Environmental Quality Review ; 

CERCLA Comprehensive Environmental Response, Compensation and Liability 
Act 

CSO Combined Sewer Overflow 

CWA Glean Water Act 

DO Dissolved Oxygen 

, EPA United States Environmental Protection Agency -

FHA Federal Housing Administration 

GPW 1 Greenpoint-Williamsburg Land Use and Waterfront Plan 

HPS Hunter's Point South Plan 

HRS Hazard Ranking System 

HUD U.S. Department of Housing arid Urban Development 

. IBZ Industrial Business Zone 

IRM Interim Remedial Measure 

MG Million Gallons 

MGP Manufactured Gas Plant ' 

MOA Memorandum of Agreement , 

NPL National Priorities List 

NYC DCP New York Gity Department of City Planning • 

NYC DEP New York Gity Department of Environmental Protection 

NYC DPR New York Gity Department of Parks and Recreation 

NYC EDC New York City Economic Development GorporatiPn 
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NYC HPD New York City Department of Housing Preservation and 
Development -

NYC OER New York Gity Mayor's Office of Environmental Remediation 

NYSDEC New York State Department of Environmental Conservation 

PGB Polychlorinated biphenyl-

PRP Potentially Responsible Party 

RCRA Resource Conservation and Recovery Act 

SPDES State Pollutant Discharge Eliriiination System 

SSAP Sediment Sampling and Analysis Plan ~> 

SVOC Semi-Volatile Organic Compound 

SWPPP Storm Water Pollution Prevention Plan 

USPS United States Postal Service 

VOC Volatile Organic Compound " ^ 

WPCP Water Pollution Control Plant 

WWTP Waste Water Treatment Plant 

il I 
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Appendices 

Appendix A 

A. Letter from NYS DEG Commissioner Grannis to EPA Requesting Newtown Greek be 
Nominated to the NPL 

/ 
.JPti-23-2Q09 0-3:14 P-Q^ 

DAVIO A. PATERSON - AUDCANDEfl B. GRANNIS 
GOVERNOR SfATEOFNEwypRK COMMISSIONER 

DEPAmvQir CM=̂ ENVlR 
AU3AKf. NEWiYORK 12233:1010 

Llnitel States.EnyironmenUd Prot^^ 
Region 2 
290 Broadway - 2(f Floor f 
New York, New York 10007-1866 • ' 

Dear Mr. Steinberg: . 

Under authority delegated by the Governor of New Yoric ia 1995 to tiie eoiimiissibner pf the New York State 
Department of Environmental Gonservatipn, I am requesting that Newtown Creek and its-tributaries be 
noininated to the National Priorities List The.Ncwtown Greek system is an urban, estuzmhe water body that 
forms a portion of the bovmdary between the boroughs of Brooklyn and Queens in New York City, N^w 'V'oric. 

It is our understanding that the Pre-Remcdial Section - Special Projects Branch r of the Emergency and 
Remedial Response Division of the United States Enviromnental Protection Agency (USEPA) in Region 2 
has initiated an investigation aiul hizard ranking system scoring effort at 

Additionally, over the last 15 months, the New York Stale Department of Environmental Conservation, the 
New york State OfBce of the Attorney General, and several responsible parties have cooperatively developed 
a comprehensive Remedial Investigation and Feasibihty Study work plan, for the entire Newtown Creek 
system. The rnulti-phase, multi-year investigation plan includes all ̂ propriaie envirotirnental media, such as 
waste, surfece water, sediment, soils, groundwater̂  porewater, seepage water, sewer discharges and outflows, 
ambient air, flora, and .fauna. Cpnsistent with appli(abie:statut« and regulauons; die investigatipn would, 
propose remedial alternatives to mitigate the impacts to the publii; health arid environment fiom 
contamination in the creek, to the exteit practicable. Staff from the U.S. Fish & 'Wildlife Service, the 
National Gceanographic and Atmospheric Administration, and the New York State Department of HeaJdi 
have provided input to. die plian. USEPA staff have also been briefed ori the plan. It is stibngly suggested diat 
thisplanbeconsderedinany^i^^ \ 

If you or your staff would like to discuss this site fiuther, please contact Mn Dale Desnoyers at (5I8):402-
,9706. V V 

Sincweiy. 

B. Gratmis-

- • . • / . • - TOThlL p. 02 

JAH-23-2a09 99:00. • ' • P- '̂-

/ • 



Appendix B 

B. Comments the Citv Submits in Response tP the Newtown Creek Work Plan Prepared bv 
the Newtown Creek Group < 

MAYOR'S OFFICE OF OPERATIONS 
OFFICE OF ENVIRONMENTAL REMEDIATION 

253 Broadway - 14th Floor 
New York, New York 10007 

Daniel C. Walsh, PH.D. 
^ Director 

Tel: (212) 788-8841 
Fax:(212)788-2941 

December 23, 2009 

Walter Mugdan 
Region II Director ' 
U.S. Environniental Protection Agency 
290 Broadway . 
New York, NY 10007 

Re: Comments Submitted by New York Gity on the Creekwide Remedial 
Investigation/Feasibility Study Work Plan for Newtown Greek, 

' - Prepared for the Newtown Creek Group on March 2008 

Dear Mr. Mugdan: ^ , 

This letter memorializes the City's preliminary technical assessment of the Work Plan for 
a Remedial Investigation ("RI") and Feasibility Study ("FS") of Newtown Greek prepared for the 
Newtown Creek Group in March 2008 ("Work Plan") and provided to the City by EPA. In his 
letter, dated January 20, 2009, recommending Newtown Creek for EPA's cPnsideration, New 
York State Department of Environmental Conservation's Commissioner "strongly suggested that 
this plan be considered in any future actions USEPA may have for the creeL"' While the Work 
Plan proposes a useful base of investigation, substantial amertdment is required to establish a 
balanced and comprehensive baseline for performance of an RI to support a FS and reniedy 
selection for Newtown Greek ("Creek"). In particular, the Conceptual Site Model ("CSM") used 
in the Work Plan addresses only a subset of current po,tential discharges to the surface water and 
sediment ("Greek System")—namely, municipal sources—and fails to appropriately incorporate 

Letter from Alexander B. Grannis, Commissioner of the New York State Department of Environmental 
Conservation to Alan Steinberg, Regional Administrator, United States Environmental Protection Agency (re: 
Docket No. EPA-HQ-SFUND-2009-0588-004j 
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any past or current contaminant discharges from industries or industrial properties in the vicinity 
ofthe Greek. " , 

It should be noted that the members of the Newtown Greek Group (Exxon-Mobil, 
Texaco-Chevron, British Petroleum, Phelps Dodge and National Grid) are heavily fiinded and 
have a sfrong self interest in attempting to establish that they do not have liability under 
CERCLA for sediment contamination in Newtown Greek. As is clear in the submitted Work 
Plan, this group is attempting to place CERCLA liability solely on other parties, namely the 
municipality and the City's taxpayers. EPA must be aware of the self-serving objectives of these 
industrial polluters and safeguard the remediahprogram from this inappropriate influence. 

.' ' • • • • 
To addriess the serious deficiencies in the Work Plan, existing information and data 

relevant to: (1) historical activities and industrial processes on the Newtown Greek uplands, and 
(2) the nature and extent of contaminant enclaves in the Creek System should be used to rebuild 
the CSM. EPA has made it clear that its approach to the Creek will be consistent with its 
approach to Gowanus Canal: focused on addressing contaminated creek-bed sediment and 
identifying and ceasing any ongoing contaminated uplands discharges to the Greek. In a follow-
up technical review session, EPA indicated that while Combined Sewer Overflows ("CSOs") and 
Storm Sewer Overflows ("SSOs") discharges cpuld be contributirtg factors to the Greek's current 
condition, they are very likely not germane to a potential cleanup of Newtown Creek. As such, 
the proposed Work Plan must encompass additional aspects that will be relevant and contribiite 
to the remedial prpgram, including a substantial expansion of the scope of investigation within 
the Creek as well as upland source areas. ' ,̂  

Although the current Wprk Plan suggests that some of this scope deficiency could be 
addressed in a planned "Phase I I " investigation to address gaps revealed in Phase I , many of 
those gkps are evident now and should be addressed immediately. As ciirrently designed. Phase 
I cannot thoroughly identify nor ultimately address additional data gaps that must be filled to 
achieve a comprehensive characterization ofthe Greek. Moreover, a two-phase approach and 
other artifacts of the original Work Plan's development, which were reported to be responsive to 
DEC'S initial request for speed in the 2007 draft of the plan, are no longer relevant. Therefore, 
the two-phased Work Plan approach should be abandoned, so as to better advance the goal of 
cleaning the Greek. ' ' ' \ 

The current Work Plan must incorporate the following changes to establish an 
appropriate baseline for an RI/FS and ultimate remedy selection: 

I. Substantial and targeted'addition to the scope of proposed field work and 
research. A broader scope of work is needed to characterize: the nature and extent of 
ongoing discharges of contaminants from upland industrial properties to the Creek; the 
fate and transport of historical discharges of contaminants to the Creek from all sources, 
includirig industries; and to provide for a baseline human health risk assessment 
("HHRA"). ' . , 
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I I . Removal of work scope elements that do not advance the goals of RI/FS. Certain 
work scope elements should be removed because, in their present fprm, they are 
improperly^ designed and will riot provide data or information that advance the goals of 
the RI or FS for the Greek, including the overweighting of routine CSO and SSO 
discharges, and other artifacts of the original DEC program structure. Further, the air 
quality monitoring program is poorly designed and is not capable of assessing impacts 
from the Creek. 

III . Conceptual Site Model. Fundamental changes are needed to render the GSM accurate 
and complete. The GSM, as described in the Work Plan, focuses solely on current 
municipal sources potentially discharging contaminants to Greek System. The GSM does 

^ not recognize historical sources of contaminants, particularly from industrial operations 
along the shoreline and in the watershed, nor does it reflect the extensive base of 
environmental data already generated for the Creek System and adjacent upland 
properties. The existing data demonstrates clear pattems in contarriinant fate, particularly 
in Creek sediments. -

IV. Complete modification of the Work Plan's textual overlay. Complete modification of 
the textual overlay of the document is necessary to provide a balanced and 
comprehensive representation of the Greek System, to eliminate the sole emphasis on 
potential municipal sources, and.to fairly represent all historical, current, and potential 
contaminant sources. 

Each of these elements is described in greater detail below. , 

I . SUBSTANTIAL AND TARGETED ADDITION TO THE SCOPE OF PROPOSED FIELD WORK AND 
RESEARCH 

The Work Plan purports to present a scope of work sufficient to satisfy the requirements , 
to complete an RI/FS for Newtown Creek (e.g. page 1-1 and page 5-1). To achieve this goal, 
however, the RI must be capable of generating data sufficient to complete the FS and support the 
selection of a remedy. As currently designed, the Work Plan does not meet this standard. 

A. Upland Contaminant Sources ' • ' ' • . • .• ) 
As noted above, identification of upland discharges of contamination to the Creek System 

is a critical component of any Greek-wide investigation. The Work Plan makes no proposal for 
actual field investigation of groundwater discharges from upland industrial properties. On page 
3-3, for example, the Work Plan only proposes the evaluation of existing data on upland sources 
during Phase I , but identifies no actual reports or data sources for this evaluation (as discussed 
elsewhere in these comments), nor is there any indication that existing reports or data sources are 
sufficient for such purposes. Phase II of the Work Plan proposes to fill data gaps found in Phase 
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I . As noted at the outset, there is no indication that any data gaps can be identified using the 
scope of work currently proposed for Phase I . Further, the Work Plan for Phase II makes no 
specific commitment to perform any groundwater field work to assess, upland contamination 
discharge. Rather, on page 3-3, it merely commits to " . . . evaluating approaches for the 
collection of groundwater data" to fill data gaps that may be identified. 

Overall, the Work Plan is incomplete and highly biased in its representation of the 
occurrence of contaminants in the Greek System, and it is inconsistent with the findings of past 
investigations. In a discussion df the nature and extent of contaminants of concem in sediments 
in the Creek System, the Work Plan repeatedly emphasizes polycyclic aromatic hydrocarbon 
("PAH") compounds, which it generally attributes to CSO and SSO discharges. There is no > 
discussion of the lateral and vertical distribution of other contaminants. For example, there is no 
discussion of the concentration distribution of total petroleum hydrocarbons, which can be 
directly attributed to petroleum industrial activity on the Greek and exceeds 10% in sediment in 
varipus depositional locations within the Greek System. Other examples include concentrations 
of coppier, which according to past reports exceeds 3% of tptal sediment mass in sediments along 
the bulkhead line of the Laurel Hill facility, an area of historical copper ore unloading. This 
finding illustrates the role that contaminated material spills, which occurred during historic 
industrial activities, have played in the development of the current contamination profile of the , 
Creek System. However, this existing data and evaluations of pathways for contaminant 
discharge from industrial operations on the Creek are absent from the Work Plan. 

The Work Plan proposes spme effort to reconstmct sources of contamination in the Greek 
System during Phase I . For instartce, page 3-2 of the Work Plart discusses what the Newtown 
Greek Group has characterized as mostly municipal sources, including CSOs, fill activity, and 
storm sewers. While there is a reference to "landside groundwater impacts," the list of data 
sources identified for review in the plan (presented in Appendix B) does not include a single 
report of groundwater contamination from landside industrial activity. Yet there are numerous 
examples of such reports readily available for review—indeed, many have beeii produced by 
members of the Newtown Creek Group and documents substantial contamination that they haye 
caused. Moreover, almost all of the reports identified in Appendix B that present actual data and 
information on Newtown Greek describe potential municipal sources (i.e., CSO and SSO 
reports). On page 3-3, the Work Plan indicates that data gaps identified in Phase I will be filled 
in Phase II . However, without sufficient scope for the investigation in Phase I , it is evident that 
there will be no data gaps identified for the upland groundwater contamination discharges from 
known industry, and thus no additional work will be completed in this critical area in the 
contemplated Phase II . / / 

,. . : \ . ••• 
/ 

This clear bias in development of the Work Plan, i f left uncorrected by EPA, will delay 
the performance of a representative Remedial Investigation'̂ and cleanup of the Greek, or worse, 
will bias the results of the Remedial Investigation and achieve the goal of shifting responsibility 
for cleanup from industrial polluters to the citizens of NYC. 
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To address these deficiencies, the Work Plan should be modified to: 

Provide an appropriate evaluation of likely pollutant discharge pathways and a plan of 
investigatiori of contaminant discharge to the Greek System from all past contaminant 
sources, including upland industrial sources; " 

Develop a plan of investigation to identify artd investigate historic industrial 
processes and the role that these processes may play in contaminant distribution, 
including but not limited to: materials loading and unloading, transport, and disposal 
activity and direct waste discharge to the Greek; 

Summarize the historic use of adjacent land and present known historical land use 
data; 

Summarize all upland industrial properties with documented discharges to the 
environment and potential discharges to the Creek System, including the properties of 
those parties within the Newtown Greek Group; 

Identify all historical technical environmental reports for upland industrial sites with 
known environmental discharges and include these documents in the document table 
in Appendix B that identifies sources to be used in subsequent review; 

Identify all relevant existing studies of upland contamination of land and groundwater 
from environmental regulatory programs, including all sites managed by DEC; 

• Position additional sediment cPres along the bulkhead lines of critical industrial areas 
where the history of operation indicates that loading and unloading operations 
occurred; 

• Evaluate all industrial land properties and propose field work, including the 
installation and sampling of groundwater monitor wells, to investigate these land 
parcels for discharges of contaminants to, the Greek System; and 

• Include plans to perform fingerprint-type investigations, including geochemical 
ratios, to aid in the identification of source responsibility from industrial properties. 

B. Insufficient Emphasis on Contaminant Profiles 

There is nP discussion of the effect that historic discharges from industrial sources have, 
had, and may continue to have, on the sediments in the Greek. There is ample data from earlier 
reports on contaminant abundance as a fiinction of depth in the sediments of Newtown Greek. 
This data shows, produced using age-dating isotopes of beryllium, lead, and cesium, a profound 
increase in concentratiori of contaminants with depth. The highest concentrations correspond 
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with sediments deposited in the first half of the 20 century during the period of peak industrial 
activity and industrial discharges to the Creek System. The Work Plan reports, on page 2-8, that 
observations from Laurel Hill investigations (OU-6) were used in the development of the 
proposed Work Plan scope. Although this report is appropriate for this purpose, with the proper 
data and associated evaluations, there is virtually rio discussion of any of its valuable findings in 
the Work Plan itself, nor is there consideration of the implicatioris of these findings on the CSM, 
the scope of work for the Work Plan, or the FS. In fact, the only citation in the entire plari on the 
sediment contaminant distribution with depth (at page A-4 of Appendix A), suggests that 
contaminartts are " . . . nearly uniform concentration with depth." This simplistic summary of 
existing data is blatantly incorrect, highly misleading and must be addressed;, . 

A comparison of contaminant concentration and depth findings is essential to the 
development of the CSM, Work Plan, and FS. Without an examination of contaminant 
concentrations as a fiinction of depth, the Work Plan emphasizes shallow sediment and proposes 
a grossly insufficient number of sediment samples at depth. Such samples are essential to 
identify and delineate contaminant distributions at depth in the Creek sediments and, ultimately, 
to yield data sufficient to make informed decisions about the final remedy for the Greek 
sediments. Without proper sediment data, the FS and the Record of Decision ("ROD") could 
lead to a worsened condition in the Greek System rather than an improvement. 

' To address these deficiencies, the Work Plan should be modified tp: 

• Identify the actual pattem of occurrence of contaminants with respect to depth and 
present example profiles, as presented in the Laurel Hill draft RI report; 

• Identify the significance of the spatial pattems of sediment contamination, including 
vertical and horizontal distribution and their relationship to past activities that have 

(caused these pattems of contamination; 

• Include a greater number of deep sediment core profiles to create a higher density of 
deep sampling in the Greek System. Deep sampling density should be increased'by, a 
factor of two or three; 

f • •(•• • • . • • ' • • -
• Include a greater number of radioisotope age-dating pf core profiles. Radioisotope 

sampling density should be increased by a factor of four; > 

• Include baseline data tables with concenfrations for all data for all contaminants that 
have been measured in valid prior investigations of Newtown Creek, including the 
Laurel Hill draft RI; 

• Include maps (in plan view) and geologic cross-sections that show the lateral and 
vertical distribution of contaminants beneath Newtown Greek based on valid prior 
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investigations. Provide descriptive text to explain findings and provide a basis for 
proposed work; and 

• Include baseline geologic cross-sections showing data from prior investigations in the 
Greek and on land in the vicinity of the Creek illustrating the thickness and 
distribution of sediments beneath the Greek arid stratigraphy of underling geologic 
units. ^ 

G. Integration of RI with ongoing and completed regulator/ upland cleariup programs 

. ' • . ^ 
I The Work Plan does not consider how the work performed under the Work Plan would 

be integrated with past and ongoing regulatory programs, such as environmental remedial 
programs for upland contamination sites administered by PEG. 

To address these deficiencies, the Work Plan should be modified to: 
• Provide a mechanism to bridge the information from upland environmental 

investigations that have been performed under DEG remedial programs with the 
information and data generated directly under the RI Work Plan; arid 

• Identify data gaps in existing regulatory programs iFor investigation of upland sites, 
including indusfrial sites, with respect to Superfund requirements for the Greek 
System and establish the necessary scope of field investigations to fill these data gaps. 

D. Hydrodvnamics 

The RI Plan proposes hydrPdynamic models of the Greek that integrate potential 
municipal sources, such as CSOs, but does not also propose hydrodynamic modeling of upland 
sources. 

To address this deficiency, the Work Plan should be modified to: 

• Perform groundwater flow modeling of land areas that incorporates fate and transport 
of contaminants derived from known and identified upland industrial and other 
sources with potential contaminant discharges to the Greek System. ; 

E. Standards, Criteria, and Guidance 

The Work Plan does not include the standards, criteria, and guidance ("SCGs") that will 
be used for purposes of evaluating characteristics of contamination identified in the RI and does 
not indicate how these thresholds will be used to judge sampling results. 

To address this deficiency, the Wprk Plan should be modified to: 
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• Incorporate SCGs that will be used in the Rl/FS process, such as those published by 
EPA and DEG to guide a Federal or State Superfund cleanup of contaminated 
sediments. 

F. Human Health Risk Assessment 

^ The Work Plan does not include a plan for a HHRA, which is required to identify the 
potential routes of contaminant exposure to proximal populations and quantify the associated 
health risk. , 

To address this deficiency, the Work Plan should be modified'to: ' 'J' 

• Include a plan for performance of an HHRA that would analyze potential pathways of 
contaminant exposure from the Greek, such as surface water, sediment, and air 

- quality. The data would be used to evaluate the baseline risk to pppulations and as a 
^ comparison for risk evaluation for any potential fiiture remedial action. 

IL CURTAILMENT AND REMOVAL OF WORK SCOPE ELEMENTS THAT DO NOT ADVAJSCE THE 

GOALS OF RI/FS ^ • 

In light of EPA's stated goals and approach to Newtowii Greek, the Work Plan, with 
respect to CSOs and SSOs should be significantly modified to reflect its likely contribution to 
Greek contaminants. ; 

A. Combined Sewer Overflows 

• • 
EPA has indicated that in its view current ongoing inputs of dilute sewage and storm 

mnoff via combined sewer overflow are not significant factors in the assessment of remediah 
options and selection of a final remedy. The current Work Plan, however, appears to conclude 
on page 3-12 that CSOs and SSOs " . . . represent an important continuing source to the Creek 
enviroiiment." No data is presented to support this conclusion.̂  \yhile this statement may not be 
intended as a conclusion that the City's CSOs are primarily responsible for the Creek's current 
conditions, it demonstrates the current Work Plari's sfrong bias toward municipal contributions 
to the Greek environment, despite the fact that those contributions are not likely, in EPA's view, 
to play a significant role in fiiture decisions on the remediation of the Greek. 

To address this deficiency, the Work Plan should be modified to: ^ Note that the proposed sampling at CSO discharge points as proposed is also problematic. There is currently no 
methodology for using technology to get meaningful data from CSO events as they occur. I f sampling after a CSO 
event is to remain in the Work Plan, DEP would need to review and approve a protocol for such sampling. 
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• Reduce sampling of CSOs and SSOs in accordance with field investigations 
appropriate to assess the potential for illegal discharges into the Greek System, 
including those that might occur at all point source discharges. 

B. Air Oualitv \ 

The Work Plan indicates, on page 4-1, that the air quality data will be utilized " . . . to 
evaluate if Greek sediments and surface water have an incremental impact on the concentration 
of. . . constituents in ambient air." The proposed field work is not capable of achieving the 
goals set out in the Work Plan. The Work Plan proposes field sampling to evaluate the 
contribution of the Creek System to degradation of ambient air quality by comparing upwind and 
downwind sample results. However, downwind samples are likely to pick up airbome 
contaminants liberated from mobile and other localized pollution sources from within the project 
area that are unrelated to the Greek System (i.e, from traffic on the Long Island Expressway). 

The Work Plan should be modified to: 

• Propose air quality work that provides a proper scientific context for data collection 
that is capable of achieving program goals. 

I I I . CONCEPTUAL SITE MODEL ^ 

The Work Plan suggests that elements of ithe CSM will be revised based on the data 
obtained under the Work Plan (e,g. page 2-7; page 4-1). For reasons defined in these comments, 
the data obtained through the current Work Plan will be insufficient tp develop an accurate GSM, 
and may lead to selection of an inappropriate remedy for the Greek System. 

The CSM is incomplete for, but not limited to, the following reasons: (1) the CSM omits 
cortsideration of historical inputs of contaminants to the Creek System predominantiy examines, 
current conditions and discharges; (2) the GSM does not consider processes that occurred in 
conjunction with upland industrial activities that could reasonably be expected to produce a 
contaminant signature or hotspots in the Greek sediments (an example is raw material loading 
and unloading along the bulkhead with spills affe;cting local sediment); (3) the GSM fails to 
incorporate existing geochronological and geochemical data that show, throughout the Greek, a 
profound impact of past industrial activity on sediment contaminant levels during the period of 
highest industrial activity; (4) the GSM omits ongoing discharges from upland properties and in 
the process, emphasizes only discharges from identified municipal sources; and (5) the GSM 
fails to consider existing data that supports industry-specific impacts, such as high metals in the 
vicinity of specific industrial properties, and high total petroleum hydrocarbons (i.e,, in excess of 
10% in some places) in sediments throughout the Creek. ^ 

To address these deficiencies, the existing CSM should be thoroughly revised to: 
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. . . J 

'• •• • ' : • • - .. • ̂  
• Make it complete and consistent with current knowledge of the Greek System, and to 

provide for the changes proposed in these comments. 
i V . COMPLETE MODIFICATION OF THE TEXTUAL OVERLAY OF THE WORK PLAN 

In summary, the texitual component of the Work Plan is incomplete and biased, 
consistently and repeatedly citing and calling-out potential municipal sources of contamination 
to the Creek System, while excluding other potential sources, including industrial sources 
attributable to members of the Newtown Group. One of many examples of imbalance in the text 
overlay of this Work Plan occurs on page 2-2. In discussirig the emergence of sewer systems in 
the region of Newtown Creek, the Work Plan concludes that the city ran sewer lines to the Greek 
in the mid-1800s "... against the advice of the city surveyor." Setting aside the fact that Queens 
and Brooklyn did not become part of New York Gity until 1898, this passage is just one of many 
instances where the Work Plan characterizes the Gity as the sole identified responsible party, and 
in this case, to impute some malfeasance to the City's past actions with respect to Newtown 
Greek. Meanwhile the report makes no mention of the abundant historical records 
contemporaneous with the emergence and proliferation of indusfrial activity on the Greek in the 
late 19th and early 20th century that highlight the use of the Greek by local industry for direct 
discharge of liquid industrial waste products. Indeed, one ofthe reasons that the Greek became 
one of the most industrialized areas on earth by the 1920's was because private industry could 
easily dispose its liquid wastes into the Greek without, treatment. Another example is the 
summary of the RI field effort to identify of upland sources of contaminant discharge to the 
Creek on page 4-3; the report mainly highlights potential municipal sources "(e.g., outfalls, 
seeps, CSOs and SSOs)." - ' . . 

To address these deficiencies, the Work Plan should be modified to: 

• Completely revise the textual overlay of the Work Plan to make it complete, fair and 
unbiased. In particular, the textual overlay should include a full account of all 
potential sources of contamination to Newtown Greek, a representative account of all 
known and available data on such sources of contamination, and should reflect the 
major points discussed in Sections I through III above.. 

While the deficiencies described above are substantial, the proposed.solutions can be 
implemented with dedicated effort. > 

Sincerely, 

Daniel C. Walsh 
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G. Newtown Greek Ownership Memorandum 

MEMORANDUM 

Lisa Bova-Hiatt 
• phone:(212) 788-0705 

fax:(212)788-0450 
email;lbova@law.nyc.gov 

TO: CAS HOLLOWAY 
JOHANNA GREENBAUM 

FROM: LISA BOVA-HIATT 

DATE: OCTOBER 20, 2009 

SUBJECT: OWNERSHIP OF NEWTOWN GREEK 

INTRODUCTION 

You asked the Law Department to research the ownership of Newtown Greek. Our 

review concludes that the majority of Newton Greek ("Creek") is owned by the State of New 

; •. - . . • - • . , , . • ' , • 
York ("State"), although some portions of the Creek were granted by the State to private 

individuals and corporations, as set forth on the attached State water grant index map. The 

balance of Newton Creek, within the general boundaries of Meeker Avenue and the vicinity of 

Metropolitan Avenue, is owned by the United States of America. The Gity of New York 
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("City") owns a small portion of the Greek between Meeker Avenue and the former Hobson 

Avenue.' 

BACKGROUND f 

Newtown Greek, a tributary of the East River, was a boundary sfream between the 

colonial towns of Bushwick and Newton. It is now a boundary between the Boroughs of 

Brooklyn and Queens. When the Grown issued charters to the towns of Bushwick and 

Newtown, neither was granted title to the lands under the waters of Newtown Greek. Thus, after 

the Revolutionary War, title to the land under the waters of Newtown Creek devolved from the 

Crown to the State (except where already granted). 

GRANT FROM THE STATE TO THE C I T Y 

Pursuant to the Laws of 1919 Chapter 513, the New York State Legislature .-••'/ • - . - • -
authorized cooperation between the State and the City to work together, along with the Federal 

govemment, to renovate Newtown Creek. The Commissioners of the New York State Land 

Office were authorized to corivey the lands under the waters of Newtown Greek to the City. 

Pursuant to the Laws of 1924 Chapter 89, the area to be granted by the State to the 

City was redefined and the transfer of these lands was enabled. The defined area extended from 

Meeker Avenue (Brooklyn) and Laurel Hill Boulevard (Queens) southerly to a line 50 feet north 

of Metropohtan Avenue. By Letters Patent dated June 6, 1925, recorded July 1, 1925, in Queens 

' Hobson Avenue ran parallel to Meeker Avenue and became known as 43'̂ '' Street, which is now closed. 
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I • • 

County, Liber 2760 of conveyances page 2, the State quit-claimed its interest in the subject area 

to the City. ' , ^ 

GRANT FROM THE ClJY TO THE U.S.Ai 

Pursuant to (former) Charter sections 218-a and 971-a, the City was authorized to 

make grants of land to the United States of America for the improvement of navigation, upon the 

^ I ' 

authorization by the Commissioners of the Sinking Fund. In 1929, (Gal. No. 32) the 

Commissioners of the Sinking Fund authorized a grant to the United States of America of most 

of the lands under the waters of Newtown Greek, which the Gity had received from the State. 

The City conveyed the portion of Newtown Greek extending from the vicinity of Hobson 

Avenue (on the north) southerly to a line 50 feet north of Metropolitan Avenue to the United 

States of America and retained the northerly area of the Greek between Meeker Avenue and ~ 

former Hobson Avenue. 

Separate recordings of the deed facilitating the transfer of this property from the 

Gity to the United States Pf America were made in Queens (Deed L. 3330, p. 65, recorded 

08/23/1929) and Brooklyn (Deed L. 5063-p. 536, recorded 10/07/1929). Based uponour 

findings, the United States of America has not divested itself of its interest dn the Creek. 

, Please find copies of the laws and the deeds referred to in this memorandum 

attached. ' 

1 • 
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,;0D. FR.. .-.u-v.-m îcnir:':. xc .iX w -iioi. Tiiss;: IH^I^TS S W - ^C^' f ' ^̂ '-̂  ' 
. in accorU.ce wit;, t.e p r m a . . . . or GU^ter of t .e l « a of XV;.*. una Purtuant to u « -

. o l u t i . n or ti.eC».wa6UoneW or ti.a l^na of rice .oo.teo i:ove...er LO. « •:i<ef«wy convey , 

unto TKK CITY 07 ,:sy YCBK. in the State :^sr...:.u t;.e r i f c h i . t U i e an^ i n i t . . . i j i ; . ti.e 

Staii..,or York, in *!«. 10 «U ti,e iar.ce ana iandt u.-.uer ».al«r i n :;e»to.i*i. CreeK t x i x ' l . e ^ M r 

A»eill« bno Uura l ' l U i iiauievaro. ts i t t t ju t l . e r iy tei-xw,.e bi u paint tooul i i i t y l ee t nortn 

or je tnsni i thn Avenue, inciuoini iisopeit. Creek irom i te eaaterli ' te.r.,inuS t t 6 poi..t u;,Uut . 

: i v t hunirto leet etal or U t r l i n A-veiiue ts iievjtown Creea and inctuuint. Lu - t e i iLlanti fcnu t l i t 
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:N j ,U j ti.oie t ract t^or parceie o t m n u -naer tne ivnteru ' 

of Hentown ano liatpeth cretke in the cauntiei: of Kir.i,!: u.Ti '.̂ uefc.-iB , ' C i tyeno Siaie o i ' liew YsrU, 

bounded snd aescnlitd &a t'allowe;- Eji'Ci;.'!'21.'tf eV ti/e i .Ttertectisn af tfte tenera i ly ic eater ly 

hifc'h »etej l ine ,or :ie»to«n Creek ana the asutneiiy l iae o i ;.:ecker avenue m t i .e i j r o u^h of 

Brooklyn, and ruriir.n^ Uieoce souttierly DaLniieo by ealc Ke i t e r ly niuU '.ttter l ine ol' llev.tOfln 

creek end croaelnt the moutti or L;ntll8h K i a e ts.a plerheao a.Tti Dulkr.eao l i ! ie iywjfc i l X t y r e f t 

northerly or the r.ortiieriy i i w of l etropoUtfan Avenue wj.icr. wae a;4,ioveo cythe. Secretary or ' 
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KeneroUy eatierly =.tfch-»<.tei line t r ; ;«tc«r . CresV.; H:.e,.<;e, norti .erl .- biont: Bhic .eaii teay 
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I I I 
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.WJnrBSS, PLORENCS K, s. m w , Befretary o l i t a l e or our . a i t i State at our City of AlbfMiy. 

the olxtecnth doy or June, in the year o f our l o r d , one ti.ou.anonint hunar.d ana t v a n t ^ . f i v * ^ 

(STATE 03A1) iXCREICK >;. S. IGIAB' ( ) 

P/.SSl-n: VlfH SrcmARY'S OmCE the i f l t h oay or June. lUtt; . . , 

':Si.\\Y. STKRH. 
^ Seco'ic. Deputy Secretary 0,1' State. 

STA-.-;: c-' :rLV r m , ^svirx oy THi S2ci ET.Û .Y cy SITAYE.' SS.S J hereby certlry that the r,or.. ! 
i'olng patent ie iBtued pursuant to t. reooiutio.i oi theCoi.iulBE loners or tl« Land o r r i e * . adap' 

t t i i;oveL:uer VITrnsSi iayi.».nu anu i„e teal or o f r ioe or the Secretary or Stat<i-u( 

the City or Albany, t hU eixteenth cwj or June, lUit) . 

(svATi; Si-JAL) ::ARK sxiih.'!, 
seco.io. lepuly. Secretary or Strita-. 

The -end arrei-tta by the n j t h i n ii;etrui;ient iiee in Section 4, i n SiocJca 7at), 706, 787, Tbh, 

7«y, 790, 7 y i , 7 y i , 7l<3. 7V4, 795, Settl.-;. b, Eiscka ItftiO, iy91, lB»a. lyyu . on lh« LanalUl^ 

or the Caunty or .jueeno. Heeoraeo July l a t . l i i ic t , at l i . l i A . i : . , at the request of V. « . 

.':ender£on, IJni.J: ii/. l i S t . , Jaici iL't., ^•. y. . . , ^ 

COMFARED 

60697 • V.7-. 5G U. S- :;. r . CAroi-xi^j;. 

> T).]!. J:a'ErTl;Pj;, t-iiide ihe twenty-ninth clay or JUntt 

Jn the year s;.e thyutanc rii.Tis j.undred 6r.u tvse.it;'-nve. oetween JOmi P. BlffllllE ana AmiA-A. 

? . I T : ; . ' n i t v,ire, o:' .=-;ici.i.ij,.i, ; . u . i , .--orouth »r -.^u^-.uo, ;,er. V:/rk Ci ty , part ies s.f the r i r a t 

per t , ond Ju»;: JKT I . Tc; P K ] , reLim.t., i,t ;;u.;,C taivi.en Avenge, Irrosklyn, Hew Yar k, party 

of, the second part ; w]T;.iSSi;ah, t j . a l t..e taiojartlfce of ti.e f i r s t pfert, i n consiaerfttlon 

the sum or T£V. (^ l̂O.CO) J,o>-ur8, laMiUl ;..-jiiey - j i ti,e -.'ni teu 3t&le«), anu o ther valuable COB-

6 ioe r a l i sn , pi^lu uy the par ty oC tie stco.Mu : t r t , ua j.cre by" i,r£*'< t end release unto the | 

party of the oeccnd pur t , her heirs anu atBi^'iu ; o r ev t r . 

ALL ihat p lo t orianu v.ith th« Oullalnt, anu lajUSV** 

r.ientti Ihej e-j:i, i n the 2Drou(<h ol i iuet iu, County, of iiueens, C; tyand Slate o r Hew Yarlc, I>PUB4M, 

s.nd ceecrioed aa roliowe: BiCIi;."J];u at a point on t i ienortheriy eloe or «Oth ATebue. ro r&^r l 

Cananbui^y Roao, alctunt one hundreo anu eit,>ity-iour anu ten one-hundreuth8( 104.10) lee t 

v^eeteriy rrom the corner fomed by the InteroeetiDn oi the Northerly eioe or Canonbury and, 

V.ie vieeterLy eiiie or I76th Street (formerly Homer Lee Avenue) runnint thence nor t i ie j ly *t,.?;| 

jTiijht antl(.8 to Canontiury Road one hundrtu (106) feet ; thence »e«tei-ly, pura i ie l • l lh 'C|noo4 

b'.ry Road t ) . l r t y . (20) fee t ; thence B?ut/iCriy,atuin ut rifci . t angles to Cononbui;y one hti«<Ura(|K 

(100) feet to tlJe northerly slue af Canonoury hoau ar.o ihent-e eaetej-ly,' UIOH» the northerlX' 
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-IfcJ 
^057 TKI» rsuauiuai, saite thft i'- i-* iiu"i, opê  thou»ia»« nin» 

SuiftdTe-l and twenty nine, batmen n a CIW C? -ta i ta i , . ,ut=«atio JwaioW*! «&/i»»t»tlM'. ',^ < 

fparty cf the Xirel P» /V, ana bKT53 siA:i3'C7 A^AIOA, party of tbe eeatrnd part, ' - ' ' -

r.WTWiS3SJnh thai wb.r.an. 0. the - . . / lu; ' t ' Juuuar/ IvSl . vl* 1iCiflu U0Od^*tk<.»l t i i4 i>i -^j . 

I a ; ; I j j j j a ) c-? ika dlftr Sat iui., (.di,,.t«u a wsoijxl.;^ -ii/'Oi' r»»a» ae fojiw-e* . 

l ' '^XVmii . 'VtUS. yurauwat to the Dro.tiaivns of jtotlone aia-A ana T * 

E t o C h a r t e r , «e-aaded-theret© Uy "0hki.ter-4:vi (,f the l f t « of l t t«. 'a»A 4<lAt»i«lf i ^ ^ ' ^ ' ^ ^ U 

!Ww8 t;.r:iri.s. wojectl^iy th. acAas c/ô j»Mi*«ic-iâ « v,r-tHa'4XtJ.ai«»'juilShWni* *»«»#̂ *̂ ^̂ ^̂  
Witdo artaats o r JUW.WOIA. free of ooot, all- th. ejta-.ey right UtJa-a«4< tjte^trt"** ^ j 

• i ty of York, In ami. to land» and ia;iia ur.ier water aa^oired or t«n*« V <iitt '»t' 

••' Sew Yortk re„ili:«d for th. iiai.rt,v««,̂ -ct i f natlgatl.n.altiUn tUe bMlkh.ail Un*s of ^»VOin._ ^ 

Ore.k .nd ^«i . . th Of..;<.aouth»urd and ea.tward ,froa a Una. umrM H-V lo lha tltflolljf^ftf.^ 

Il6t,.cri Jl»enue, Bcrou^h .f V-eena. su-.wn on Of harbop l l n . . * P S f j ^ * f a«*r«ta«» ^ 

Of ianue^; a . isa)', a. =.difiefl oy tW 3.or.tary uf *ar O ^ ^ t U' .^^»>•*Ci . tun1m*,^ 

.odlfl .d by the i.or.tary cf V ^ , July il,0. r . £7. Including ttl.»el l . lan4, ^ftt tH^^.*.fi^a^»i^ 

: , t . o a . 1.-. the Borough, of Bro.iu>r. ani ';:.-en.. ..v. Ycr.: Clt, . a.-d oe It fol^t^ei'. * 

R S X L W . T .̂at the Co=r.-i «al L:,er. of tbe 81n.-.lng_, I^nd glW a oartUlOatt 

por^ant t . th . , . o v i u . . . . 3ec;tl-.. 2 1 . - ^ a n . .n-A of the o, .at . . ».» r**^^ ' W t a r , 

that tha preilae. In ,ueatu.. ha,e . . . n Cued to t:.e ...Tim « A t i . Of « « » 0 A . *urM«» « 

the ,,rovlul.i)e i-X -aid je^t. arid . ,'Tt^"' " . 

•afllttU3, ..reuaiit. thereto.tu. eald ^o.. ..el.ner of th. ain.lng «.n4.hat* 4ai2^ 

•g,ve.t.*,:r that the .u.d i,. .aid re...lutio,. de .ori bed had W.n ««d»4 to t f f l | 

•un.X^j J i ; , U i Ci'AiaaiO-. ,ur .u^t- fb th«'^roeiai.. .* o f . ^ t U n . ait,- A and « 7 i . A - i < ib*r 

Or.»t.r *«w Ycr, Shttrttr. . ,v . ;,, 

:xvf r.u«.UJCiU, th* .aid-.arty -U the first ?art, hM o.d.d. and. ty iUI|^.;M. 

.ent. doa.'hore^,- cade. sra«t ai^d raUase - t . the .aid party of *h. aeoond .Wt.li.reto ,..- ' 

t . . . , t , . . . r l c h t t it le and lnt,r.:..t of ^h. auy of l - . - Y u r . in a«l toAanda « - lahta-

uhder watdr aa.uired or - . e d by xi-* c m cX W v.^t. re^ .red for th. l«prt..«ant of j 

nangation.iAthin tha uul -head i :ne« of I « m 0 . ^ A. . i:A.^m <J«iS.. eouthnaTd ' 

t oMt--^i fro. a Un̂ -ndrkea û '-' - th. .vi.tnlty of HOB*., AYa«U3. Borough of | 
a. »ap Of harb.r lln.sa..roved by th. Secretary cf .,ar, .anua--; ivac.a. -Pdifl.ad uy th. - J 

a .cr . t„ ,^ of .ar . «eo.«uer 14, Ifl.O. and further .dif;ed b, the Seoratai^ J-̂ JT | | 

a..a.27, meluamg «uee.X Ul.nd- and - e round:n, .!h.aa U.,th. B C a o o a H J ^ ^ ,^ 

Al» - i s s i i - . i m C X U l Y C i L . . .oovy cf .«Aoh . a U .a., i e heretc :u.ie.ad. ^tC9mn^-mM-^ ; 

the «,p«rtena«.. . 'and a l l tu . e s t a « and rl::.:ta. Of tne .aid .arty of t.h. t ^ . i - a ^ . | 

io- V a d p*.«ls.-.T^TCLAVS .A»- TC.U-5 tne ao.ve .e^urlbod .r.=i.aa u«i . th, a^ld i,arty -? 

' .,= r'rn- f o r e - - . T-Iti'i:-!^ aHiliiCS* the yiiTty of th*-aeooi-.a pftrt,,tto auooe3,r.oro, J.r.d asc-cn= ior« _̂  " • • •? 
a *> . - ••o te BU.ei ty tha Mayor, ito aotytrate seal flr*t part.hare'.O haa cauced. tuece .;r«.e.n.. .0 Le a.,y.oi / , 

tbe Qity •Jl.e--., in t m a lo tha day and yaar firet rr; 
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/^V--^ ana vv>»« ox ;n» uT«a>*r 
.,r'^ Charter. „ added the,'.to fey.Oha^i. r .;i4 "f tha iawe of 191S,, rtd ohapt.r 525. af tb. 

J 

. . . . . . . . . . ,^ -

o oufch. 0, Bro.^yr. anu V^«*n:i. -aw Tor. C u , . »na oe It f ,rf},<T, i 

1.. ,ue,ti . . . h.,e o.ded tc th. uHitm 8lAtlla.0» AtfltttOA, ,u»»aaht t* 
'the ; .roifiei .„. ut .aid Beet. . n , - , - * ' I 

! 

Gi vori t 

n 
^'t 
1-. 

p.,.„^t thereto the „ia ^o..i..lcner of the « i H r ^ ^^'^"^ 

I., xis' ^- - - T l ' ""-̂ ^̂ '̂"̂  .i-*- t*. riii<̂ ^ 
.. ya.Ii,... :2rai*« Cf AiaitiCA, pursuant tu th. .rn^i.i . . . . d 

i f i, ' *̂  I'l^^'iai.,,. of Jeotiona aiS". A and'Sn-A af tha 
^[ Oreater iaw Yor^ Charter. : ' . " 

M - • . :.t« X i ^ ^ ^ , the , . i a ,arty . f the ftr.t , . . t » ba, ..dad, .«.d ty" t ^ ^ 
; Mht. doe. i.oreb-,- o.de. iri.nt «rd r«7- *v ' ^ ' -

. esta-,. right t i t l . «nd inter, -t f f -it-.-^,!.. v , . ' -
!• , • - '-•^.^•^V-i*-' ^ * i n and ta landa and lartdaS 
. under . . t . r ^ , . . „ d ur u,..,ed by 1,^ . . . . . . .c . l . „ « , . . « „ t of * ^ 

I "̂̂^ -i-he.d Of « « c ^ . c t ^ . ^ . aAaPgxH OU...' doi-Wd-an* • ^ 
|..?.S^t..ard f r o . a l.in. aar.ed . - V ;.. the aclmty cf HCH*:; A Y 4 » W . . » . „ „ ^ a, 

| ..on -ap Of h^bcr l i n . . . . r o v . d ^. ;he Seo.et.ry . f ..•ar...a«„a.,. ^. / .vaoV..: 

• I l ri'V'T • M""""*' ^ 
-^1.87, incl-aln, Mo.,el lol'^nd and the eu.-round. n* ̂ ..h.^a In the BC-ao<;<iH* WX ^aOuOlSr ' 

-^^^;-**i;^,CITY Yca... a oo,v wî ich âid ..ap 1. heratc aar»ia^. foam«l Ittt * 

r.«. 

.^ca,Vd.:part,Vfh: soocaonoro. a.d a8 . . | :„ . , forever. :E«aiJcyi' tk. . ar t , of thî  

n r , ^ pan^hareto has cuoed theae'.re.ents-to b. ai^nad V the « .y .r . ' IVe aor.tr^tl'aeii 
to .b».-laMunto affixed, utteatej fc - -̂ -e Oi*- 3'«,. f« ^ ' 
iS i^^.^,^,* . • " 1" •rlpiioate, the day a « * ^ Ttra«' 

j-;0«)[X.OU<tK<. 

-f( 

'^0^^^!*^:^^r>^: '^>'^f^t% ^ ^ci*«,«aj;iy;o^ s.j .oiUiW 
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...^Mtll..At^: 
I (HI 

•duly • •on/,. (114 a»p«s= '.i"' ' 
iie Olt; 

- . . . . . - . . . / . . . . . L , . , „ ^ 

City ot «.r r,rk,- ti:at l,e i . t i . d t , ->le.-.. uf th. O.ty of l e a TOI,! ,̂ th, ^ 

' tUr. 4.»crlb.<l I., and.'^i'i' « i':-" f---'.J: Inatr,...*!;; | th^t M. • J ' C , ' . t I e ^ 3^3,' 

aai<i..ocr;,.«{l»ni thst fii. w.l ..fii::ed 1 3 old .H,-=-.r. .,e,;t 1« m:ch oorp.,fat. ^^i, • 

-j »s<-'«o Kfflxed'by jrdet of tii. BUASJ U ' 3.-::iaii -«--.i- .v.>' J - ia i i ( i ii,„^- t,v tMS-onk «f 

/ . 0* rwuU and th.t be aigaed ..aie t-he.-ttc - " i <e . ! i : t«of l ty | A l A - W « l M tsjt'lw. - I 

tomi.>*:ia*, tad. luiowi.hiB tt- be: tiie Aotliif iuc-L- .'.he C l l ; •.-•f See'Yerki- that k« Vaa, 

:9i»ii«n» M<l'M«'-tli«:»«14 JW. V.jaJ/-jl=;, ejcaute ;;-.o lY-re^, l.-i; r,T«y»:we,lil»4 lh«»'V»f'~' ""•^li"" 
• ' • - If 

etld aejifiotat Aboî iî co . jubK.-lbej i.la i>a:.A Atte;:tin» tha .'>&,'::«. K.A. IO QOl l O H f I j j i 

' ef Di«d«, ilty; of » * for;;, U-i Tori: County ilacka i:*.. 1. V.w Y;rii ftO'JBty H«^tat*ra JfC ̂  

2*01̂ : . Sliie'libunty aijljters •:fu.!;00t.') Bio-« n.^'...*.-. vj/tAiA* .1..^.. '• ' '''r* 

Jl-'iffiliteri HC.7Ci{ Oertlfloete filed inaich .ou4 ^^cntyi WOM,-.«IJ. .U e xvu".. J V U tgt - l ia* 
' ' - ' ' ' -A, • n ' " * i»Ww 

- th« UcHiilB!)l;n5.-3 tf i:t.xU.^ >\ind ..f Ufig-CltY: C*^ 
! .1-

tare lor oertiftr th&t wt have aaded. iiau'.cl, -c.;veyed -.o ."tU Ui' 

f m of O()st,,)orou»irt to the i.r.-»l»U..-3 --t jictl„:.s a.:--* M-.d 

:;;(,JoDnty Hiji»terB Ht. i»6C4(*'%aiai,a Oftuaty" I 

.oud wo^nty i Ooaml»». . . j e xy u- .e J V U » i i .I5a»t-M*-J?. .* 

^:.0^iii,r,,en tb* estate right title aud. ;•«.• 

•,.tn4 Idfldj (.rid«r natir .^jquireji or .wt̂ ed i^a : 

I 0? "AVlttitlotl,within the oul.±.o,... li.-.c;; ;.(..„.. 

Le_Mt.»rB fr»B a line o».-,.,u u-V t,, th, vU-tnlty 

I * " •*? "''arborlSnsB approved i,y the oec.'e' 

m ! « , ' i « a i u d i , „ ^ . . ^ i ^ 

g W n M l t y c f J . - e , Y o r , . . . , . , e . . . c f ..,-:Uoh . . , , - ' • 

I 

I: - . 

cf l l s i a c , 

. « of the Oraa^r U 

roaulred for toavlayi^>na|g| 

r.e.x, aou4h»acd.Ju»*>''; 

•••o/.u., of (joeifar^ji^^gii:; 

.'he 

J vf i.'a .i .Y^ r 

S 
. ; i l f m d b;, 

• » a;i,o..,ej t i 

,1, 3y>C,.,6 j ,^if i44- ' j j j f ' - | | | - - ]— 

troujhe of irc-<loai,:ait4.«^ 
thu deed of C«es^^, . .*p»«i^! 

3--. li-Liler 

'1 A 

.-y.K.—' * 
' i ; i i 

3li few-̂ ' t'M t̂̂ l-t' Jcaaittee oa'̂ iaiaita 

" at .-jas 
P.I *M.li|i»d ai^.ff y.-i;: 

. at-the r.4,„^t -̂f ^ A I I X ? * « M S ^ ' 
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I ^ ^ / ' 

t -

iCeU«..ViUo,. '.,a- ' >/-.i»»«'-.:tf.^t.db, .IU, U M ,„' . . • 

ii'KiiiUmti.i 
• r o d l i M i i 1 , 0 , 1 . 

•11.90, . • (-•' 

lUT»KL-t,- - i - l l t c a t o r WK-f . Y O n r , .. ,;Di. = i . U . . 

r o « , < . . . , „ . ; , , , , , ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ,^ _ .̂ ^^ ^ ^ _ > ^ 

" f t^,'» i j l K . o r I t , I f , . r ,S. ' - . - \ • • • • 
.r ^ • J " - ^ " ' " " ' " ^'-"-^ ^^^^ .91. 

. - -. - arv — A W | i « a ^ y 

r i . g J i i . t i t B i - d 

^ • . . «t v„ , .co . ,a . . .on,r , or u,. . inu-e .vLd . o.ruflo.t , , . .u.-jiu.a 

t . 

mi.' 
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-^.^w^^Liimmi.f...'s:&m 

- r ::::r 1;̂ -.U„.> X :.:-|sr;t̂ rtê .-: - ̂  

^ - -4 -'oL b. . i ; ; : r : - . 5 ^ . . ; 
« , o r . U r j , . o f «»r O , o « b . r I H ' iu>b ' • ' 

-r. ino..,.,.:i:;i';.^ ̂ ^̂ v̂,,.. 
' - ^ ^ a i t . . V - . . I v . ! r"? ' ""^ Ŝ . *;..r- . 

- . .. . 

•n'i TKK 01 i l l 

• t t-U. J.. t R g i \ i . 
, >^uoetvv 1. .uoiy* 

. po..uo^ ccuo..KV,r., c,Tr:,Kn^oln.rr.^^>^ VdR.. SB: ba.ia, ' 

>l>lcn r . i d i 

It •tf.fii.d bjr 

.li^tD JJu... 

;-V In th. . 

'^,(3 by In, ' 

tut ' 

•'v 
,^f-u»i,rn'«,usor^B„OA r l t / o o l i ' " — • ^ " ' ' t ^ ' " * * - - W . , - " ^ ' A ' 

Qtaat aiid «„p-,tb , r ^ . ,„(..ir ' • "V"*'5*rf'^^**^^«*»«WLv - v\.*̂ ^ 

>• . . . V «i» itee .̂t̂ ry Of «v veeeaber i a . n W lli-iC^^.x ' rsM 

^i^^'' ''?'^^&r-': f ^ ^ ^ ^ 



Appendix C 

"jar-- —V.~---i 

-• a«yori, c. » „«,fty r- ~- '^^^^ . j 

-po;:i;r.r'r<:-̂ ^̂ ^ • 
• .>'<'^-^.,e, ; \ . . ^ ' ^--f ' '^c. or v„. n.„,„or of 

^v^o,.o,i..,„/^. .̂ .̂ .̂  ^ j ' ; -.̂ "•.̂ ^̂ .•̂ .o.. /̂ 3,...o. 
^ - - " - ' - - 0 . . . . . 

sro«i c:,: jT̂ "̂--.̂- -— .̂-..-..r.. • 

"'n-' "o.....:r: - - ..v. =. -...,..00.. •; 
^̂-̂  --It' lll'Tr " " ^ . ~ - - I • 7 4 1 ; 

^„n,o« „ „ , X P 1 ' 1 " - - M ^ ^ ^ ^ ^ i - - . n . . . . Of e... 

° \ * " o r i b ; d W ^ ^ ^ , „ 5 ^ , i - ^ T ' l^ i"1»J .K th .V .4 ,0 , l o o i t l o n . . «!l 4>«,«U..r £ 

,, «-V*"'' Of . r « 5 l u r " ' - r " ' ' ^ f r ^ ' " ^ ' ^ in U..om,. of u . # . ... ^^finiiiy • : "^"""'-'r"",*'"" in u. offio. of u. if . 

.|\ .7- • •,. • • •.-••17 \'/ .- •-•••̂  •, 1 
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:./-
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/ / 

/.fi^ so: 

43RD. G L A Y 

Gt3.58 . J_ 

•A?^ . PL. 

634.85 

2278 

I. 

'4-/ , 

m/ 

44TH i»tWTGOME;^-Y 

7se :-A 

7W^. 5T. 

^ 
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' '» t." g'̂ wlcd ac.-oraiiig lo 

»m,nd*J though »c 

'° 

. <»«ti"Wd 5j"o*"* 

• !•«. r.-Ctty. ; 

If U H»II Gat, pilot,. 
«nimdoi«Ltf. 

cb «eo. 8 !022, i..ia,i„, to , 
I to -cnmptrollfi, " 

ammdnients 
f 5JS. (adJcd hr 

f ) . aajroJiwuti, * 

emJemenU for troiUg 

ch «sn, by .ddl«<t Utrtt* . 
relatlag- to u^^^tlon ol 

1, .n«admnt. 

\ aiaeadamt • 

miuiaaniiH Aa'.riMjtt^ 

*»t of <iooka «ki&5SS i r : 
»<*e.rlr >und.ny lif .tut " 

tianOal 'Wliki'htd 

statute 
ioita; y7p5 

f ! 
*l«d 

" * » .<Ji. 

' .11,,.. 

st* all ; . . . . 

\.--

I m Ml. 

''•stajrn Jine of v ~' '̂ ^ " — ^ - ^ - - a — • 

, i r y o / i ~ " I t W J S C t i o n l v l - 1 . l ' * " ' ' « J W i t h t h , 

^ ^ ^ ^ 

ace / , ' ^'^^ " I V(» 

Hjirjfn: riv,. j , , , . 7 ' fflemiwr of 

^ '-O.VK: .aba. ''•'""•^ ™ «'«->..=r.i^- 4 nf 0̂ 
5 ^ - " r 7 p , .o . . ^„„ . ; - ^ ' " ' ' ' ' " ' i r a l l . . 

. JlUfi .let amoK< j V*' " t r . '^Winti. 
t . JS*0. di ^ 18S2. CIL tm / 
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D:o)tST OF Sf EciAL Sr.vTrTBs OF THE CriT oy 2TEW YOKK 

Staitatta Hot SpoclilcaUy S.s«sl*(l 

««t of the i tatt io and to tlie landi and laodj uii£er 
iTiler in Krwto-im crttk btt-wetn the »t!gti».l liae of v 
.high stater and tht pitthend line w t l c i ia»j bt Mtab. 
Ii ,h,d b7 tb , Mtrct.117' oi -irar. including MQAMI itUnd, 
aoi i>iiirT6imdi«4- fifftW th» <i t t . r l7 l in . of 
AJitlOMy street prolonged to ths wpilMly Un, oi .Mai-
jwth, a*«nii9 prolo'njtd. Thia act M»o provided for tk, 
inipfoT«nwnc of iht'land* t jy - r t t dty ol Xtw Tort; aad 
t ie ot »uclt linds ia wot. ao- required by the city. 
T l . l , uoi iilno aontalucd » «nvin^ Bli.uj.0 r v l ^ t i n ^ to t h , 
r i ^ t , and prlt lkgfs theretofOM granted by lha atat. 
to oniierii o! adioJnin;; uplandu to tb* lands under water 
b»tw«»n t U , ' bulVhcvd lint t«*bh»hed t>T la-w and i\e 
hlflh water tnark b,l-w<ea tha soiuhtrly Uiw ol AntSooy 
atrect aad ih« c n t i r lina ot Di-ririsn (treat. Tbia act 
al-!» ptoviJtd t^'ivt t5.» proviaioD* of inclnJlrc 
the Greater New York t'.lirter, whieli are inctmBlrte^t 
with I i i i aet, aibd in »o f.%r o>ily aa ilwy are iaeotudaleat 
v-ith this art, rt*ll ii«-»a no (\ppl'.<!a.'.i<in to tha tipM*. 
pijwere, jrant* ind obliRxtiotn authorired or creatad^by 
thin act or to tbt proc^edines (O be had under tlie aotbor-

III ''rui* jTiit nut. 

Dicss i - Of, 

you . I 

lojii m »'•}... 

iiS6 al l . . . 

W 9 e n all . . . 

lOlD 5 I i a l l Or«t«r S.t» York cli»tt.r. l&O), i-.tnenjinent: ~ 
Thi , «rt luntndtd Ix 1001, fb . 488, J o7ll> l«U»d by 

L. 11114. th. 42*1. Tattting to mn*!»-,' fl) mamlKT, M 
tbe poUoe fcrce of the board of water siijiplf ia tha 
polio, departmejit ot, tb'e o'-tr of New York. 

l i l O Slfi all ^f^u^J^lpa! coart of tlie cit,T of ^ w r TorV. 
, TblB not arewidwi I * WIS, ch. S70, ii .5, .-iibd. b, \1I 1, 

- S, r«1.tinjz to ib« bDiiDd:̂ TU* of tb . Hi-nt iwnd uconil 
, tri«t«, and aUo ^t-arid,! («f th« 4lt(tioa of m addit(4&il 

Ju»t!ce for the second di«riet. 
1510 S i i nil. Interior CrlraiBfll Critirta Act. 1(H0, araendnnntn. 

Thl> act ainended U I JlO. ch. flSS. B SS, lolaliitff to 
summons may be ,nib*Mtute<l lor f i rrr t t ; wicn. 

1919 WS nlL <5rfat«i iCnr TVrk cHaitar. lOoi. .nnCTdmtnt. 
Thif M i amnded L. Wftl, <X 4(!S, 5 M5, nUtlnst to 

tho poUo« d«|>artm(.nti -TTh..n rtiEmb.ri. of foro« cnti tM 
to ptntlotvg am^Uht aad durftliun. This •Mtio't waa 
aUTected by L. 1920, cb. SOS. ' . 

ima Sir; .tll Pelfr T. Rshill. c i ty of Nttr Yorit. 
Thi« Mt amhoriwd t ie rotonriiis ot tho ohaines upon 

-vbidk Ptttr T. ReWn, lonncrly a police serjenst, wa, 
. ,llMn<>,ccl itnin iht Mrric,, , 

lOia JSO all OreAter >Jew York ebarter, lOOl. Anwn.lio^Bt. 
Thi* art ali»»nl«i L lOOI, ch. 466, j m (addad by 

IJ. 1»P3. ch. .5S9), relatlnj to retirement irom actSro 
»»rvic» DI oEficera. clerk, and eTTiplgyww; authorit.r to 
rccoramead retiretneat. Thia section m t tvfftcttd 
I . . I9!0, ch, S44. 

\0J!> 55S ll). , . Sheriff, duties ami «flfi.̂ t nrUninii-tratlon. >•'. V, Clt.» and 

TliU act Ami.>ndcil 7.. l.SftO. (b, .̂ 25. « I re>a*iii^ to 
tniariea. Tliis t̂̂ rxion teas nlTi^^tnl I . . \n20, ch. 305. 

1818 OIJ a l l . . . 

l»19 Oil all. . 

l . O « 9 al l , , . 

19)9 f.00 all... 

mo » i l l . 

I K d 16 o i l . . . 

)»20 TO »U.., 

<i(!Sa1.Wj 

i6iZ-ZZZ'BU--X'e:i •163(1 nyi 
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[ f 11.11.. 

»t t-ifU'.frt^-

V/tiliiUi^, 

1} } 
a»f 

t t t * { | l lS i . 
. ittt • -

the fi<wal year Mi.i.ntt .liii.B-thift.v, itiui^mn litimlrtHl tHfi.iy.: 
fi>e, ami he ttVBi!«bl« f<,r tJm .,r su«ili r.-?a!rvati«t* r«fur«tiu.|y! 
but .slmll be cxpch.li-,! itmkr tlie dirticiion the KinKer F.tkps 
state parks enmnnsswii. ' 

§ 7. T(ii. ri^H.l,. )«.tt-,-rs HiiiJ ,liiii,.s ,.f th« .;,.,Ms;rvati<.ii .otun.iv. 
«i<>ti iimlcr d.aj.lor MS huii.liv.1 an.l n;rK-l.v.ihr.H! i.f lli« Ji.«s uf 
K,'.f; rVV- 1!' »»'""*.VihWv h. rd..ti..» t.. Wutkim t!l . . , . . : 
fculifl.l balU park itn.l t,Uu«r ,,nrk.s in the FinK'er Lafc«« p-jfion iir^ ^ 

until ih,> t:.,t««.,^,...n...r.s ,A ihv. FrnK -̂r I^ikcs istate |«,rk* Um- * 
iiitoion have htvii ,,,.,.„„a,.,| ,,„.,|iii„,i j i , , , eo,„er^a. > 
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Appendix D 

D. Notice of Intent to Sue Letter from NY State Attorney General Cuomo' 

A«0R6',¥ M. CUOWCi 
AllDPnoy Gannrai 

•OKI-ICK t JI! THE, A T T O RNISVGltN liB Al. 

Enviror.irE(rntal Pratadior? Bureaij 

Ft-bTUi»ry 8^ 20(f7 

Via Certiffed United States Mail 

EjcxonMubii Coqioniiiori , 
Corporate Hctidqiiarlcrs . 
5959 Us CoUna.s Btiulevartf 
In'ing, Texas 75039-2298 

ExxonMobil Coqiorrttion' 
Corporation Serv ice Company 
RtigistiiTct! Agent in Ntrvv York Slate 
80 Slate Street 
.4lban-y, New York ! 2207 

Steve P. Trifiletti ' ^ . 
ExxonMobil Refining &'Supply Ct>mpany 
Global I'lemeiliation 
InwKxi Tertninal 
464 Doughty Boulevard 
ihwKHl, New York 1-1096 

Chevron Corporation 
6001 Bollinger Canyon Rd. 
San Ramon, Calttbrnia 94583. 

Ciicvnjn Eiivirdmncntal ManagetiKnt 
Corapaiiy 
m i i liollinger Canyon Rd. '. 
San Ramon, California 9458.1 

Chevron EnviTOtimcntal Management 
Company 
Corporal ion Service Company 
Registered Agent in New York State 
80 Slate Street 
Albany, New York 12207-2543 

'.BP, Ain-erica Inc. 
4iOI Winticld Rd. 
VVanx-nville, Illinois 60555 

BP America liie. 
CT Corporation System 
Registered Agent in New York State 
11! Eighth Ayp. 
New York, New York 10011 

G'hcyion Corporation 
Tlie Prentice-i lail Giirjioraiion System, Inc. 
Registered Agent in New Ybri; State 
80 State Street 
Albania New York; ! 2207 

Phelps Dodge Coiporation 
Gne Nt>rth Certtml Ave, 
Phocni.\, Anzmn 85004-4416, 

Phelps Dodge Corporation 
CT Corporation System 
Registered Agent in New York State 
111 Eigiith Ave, 
New York, New York 10011 
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Keyspan Corporation Keĵ pan Corporation 
Corporation. Service Gonipauy Qiie.Meimteeh.Center 
Regisierel;? Ag«nt itr .Nevv York-.Sta'te Brt>(>kiya, New Ytirk 1120,1 
80 Stale Street 

, Albany, New York 12207-254,1 

.RE; Notice of Intent to Site ExxonMobil. Corporation. ExxonMobil Refining & Supply 

- BP America Inc., Phelps Dodge-Corporatjon. and: Keyspan. CoTO for 
Vjdjilgiisjgl^Jje 

. Brtiokbii. N<Hv Yoi k -

Dear Sirs and Madtttiis: . . . 

-'rhe.Slateol-Nw yofk.(̂ ta.te)Htt3^b^ giyesnotice of.-its iiiteil̂ ^̂  ' 
CorpwMwn tad.iliatplia S»3pply'Con:t>«nyi,iog^ 
-.Qiiivrtki Eorporatidiv and" 
'"Chevron'')̂ :!)? Aineriealni:.. (BP)/Pbelps :Dotige Gwiwalion tPD),! m& K^ysijwn Gorpiiraiion 
(Reyspsn) iuKkr42 VSXs. §:'072(a){t)(Bj;ibr violattngibc; federal feesounce ©onservationand^ 
Reeoyery Aci(R^CRA)%': ereiiting a 
cmirpniiKnl in Kewtowir. Grcekc(fhe, Creek) and" pprtiora of the adjacent sbo t̂line. to ils .action; 
tfie State wi tl seek, injunctive reiiefiiiider RCR.4 for solid or hazardous opataimbiitipa of 
soils and groundwaters, and the sitrlacc watcrs-and sedirricnts-of the Grcijk, all of which may 
pose,,.separately at^ eollectively.. aa inimtneat'and substantia to:tlie health of 
Greenpinht's residents and to tlie Creek anci its surri:mhdirig:eEivircms., llie.Statt's ultiniule goal 
!s the cleaimp of the Creek. 

1. The Gontainination of Newtown Cr«k with KCRA So or Hazardous Wastes 
t- • . .- ' • " 

An'hisloric and undcrapprecjiste*! resource,.Newto-vvn Crcifk is a 3,.5-mile4oii,g waterway 
thai separates Queens and Biooklyii, .New York.and that Hows into'the liast River, raaksng it a 
iribuiitry o.f the iji valiiabk New York llarbor. Tlie Creek ibeirhas, sevcniJ Iribuiitries - Whale 
Creek. Du6cl? K.illsl, Maspeth Cifisek.iiaiKl'Engy Kills —and approximatisly 170 acres of stxiiracpt: 
bed; - ~ ' • ' r ' 

Recent satnpies ofthe iCreek-'s, .siirtacV waters, and siwiinvebs inditstrial 
wastes.,.iocluding p̂ tr<>lciiuri,;fflre preseiit iii the 'Grcek,- ::,4ttached;as :Ekhibit' 
wa.stes, or chetnicak. currently tbilnd in ilie Creek. Sonie of those.listed for example, arseiiic, 
lead, copper̂  vad<His'p<i-lytchl(M-inatM bipheiiyls (PĈ^̂  
aromatic hydrocarbons (PAHs), various sanii-yolatile orgaaic-compomids {SVOCs), and various 
volati (e :<vfjjMit cmnpomî ^̂ ^̂  Mmt, i f iiot all, of 

Page2 of 12 



Appendix D 

the chemicals: listed in.Exhibiti.^ ,are:..soiid,orliaz2rĉ ^̂  RGftAwhesii as beris.ifiey 
• have beai.aiseardt̂ ^̂  

•I-iie presence of these RCltA wasteUnithĉ Greek's Av̂ aters and sediinents may-pose a' 
threat to,the;health ofits {:iti'/:en.s:aid.re.sidents-- iti.particulat;, nearby resident.s, subsistence 
lishers and ,cra,bbie% aiid rB<;risitioi,iiit u.̂ ers; 'jlie continued pre,se3ice of these w'asies?hiay':also 
.pose .a threiil icj ihij GriL k̂')j''aqiiatie:̂  -rJish, shellfish, <OT'st£i.ci*ans:,, and pl^ and to aiiy . 
birds - w>aterfo\vl and vvsding bififc 
Greek: .ta':'addstio:r,-tlieCreek'>i ĉ mtaminati t:iidijnge« ihi.vyisrious other: natural re.s<nirce;s-*hiit 
exist within the Creek's ecosystem - its surface waters, its.sedinients, ant̂  its tidal wetl-TOds, 
among.others. .Finally,. tfe'Creek'.SipoUiitson.may also pose;a,threat to the overall wsier qtiality 
of Kcw York Harixvr. 

n : Tli« RCRA Solid or Hazariiows Wastes Wiiposî ^̂  of by Exxon, Chevron, BPi Phelps 
bodge, and Kcvspan Cresited tin Iramitienr and Substantial Endangerment 

' • - ; y • 
'Each of Oic companies noiiiicd bwe by the State liisve cimtributcd ciT.arc cHmlributiiig s^litf 

or.fa'azardous witstes to the" canxnit:coiiiaLTuiuii on ofthe Creeki's Watem and .sisdiriienls 'ahd 
• adjacent land areas, and ihcTefore bear rcsp<)n.sib!lsty for ixeaiing envirOBineitSai oiMdjliottS thai 
tilay posc an imminent and substantial cndangeiTneufto public health and the en\'iroraiicnt, all in 
violation qf RCBA; 

•A., ISxAon. , , • , - -

Since, at least the,early 1906's,. if noE:e|arlier,:Kxxoiv and its predeeess<Ĥ , includmg tiie 
.StandM-OilGompsihy, (Ik Sa Oil Cdnipany, have ; 
owned atid operat ,̂ pê ^̂  
TerwiiiMl,--iocated^in;ih«iidj^^ At oh£!:[Kiin(,,lbî e iatiiliti 
incliidol a largctad* fisrrrijpk^perty 
Plant) and a refitieiiy s;torage . 

' Henry Street, Grcajpoi'ot-Avenue, Nonuan Avenue, ̂ Apolto Street, and-Newtown Gre«fe Exxon 
strllownsm inactive petToleiimsto!^ 

l>uri%the niaiiy decades of Ex̂  
storiige-facilities, ExXcjn,spili.e4j,Tcakcit,:orothĉ ^ least sevfenlceri mi lli on gallons 
of various petroleum products and other noi^pctrolenmpolliiiants flora iits Gre«ii|x>snt laeilitics 
.into the. siirrounding :eavironnKnt, , includit̂ ^ soils, groundwater, and the 
waters and sodimentSiO f Newtowav Grcefc This widespread .coijta iniiiation has tbraicxi a massive 
plume of uî derground petroleum and other pbllatams la the ('ireeiipoim area (the Spill). Vapors 
lirom the ,Sp!!rs'potlutant!5.cont!!3t,e:to preseni Oiigoing he-altli risks to life people.of (S-eenpoinl. 

Exxon's disposa! of ssoEid or hazardous wasies.i.s .tingaisig. as lhe Spili's pollutants. 
continue to move into the Creek tliTOiigli seeps'irs shoreline bulkheads lt>catctt;*!t thc.Pcedê ss. • 
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importers and Steel Equities properties! anci. ph infonnation and belief throiigli contaminated 
gi'oundwatef flowing into, tlve,.Creek.,. Exxon also coijtihues.to,; dispose, of .solid or hazarddtui 
wastes through iJs on-site,and olT-site frt-T product rec<n'ei-y'̂ systenis, wh)ch are-currettily 
discharging into ttie Greek solid or'hazardous .wasteŝ not autliortzed'by airy.federal or state permit: 
or etiuivaliL-ncy. . ^ , 

N'lany, if not all, ofthe solid or ha«irdous vvusies disposed ofVtyr being disposed of, by 
Exxon have been dctc<;rtod in the recent sampling of the Greek's siulace waters and sediments, 
.Vi3t' the attached Exhibit A, and have also been delected in recent groundwater sampiihg in the 
Grceiipoinl arc.i, see tbe attached Exhibit B. Creek sediment samples also found petroleum - as 
much as 10% ofthe dry weight ofthe sample. 

. . , ' • - • . X • 
B; - Chevron • . • - . ^ . • • 
Chê Ton.. and its predecessors, i iicluding Paragon Oil Company and Texaco Inc.; owned 

and'o|>eraied.apelroleumstoragelaciliiy that-was.k;«^^ IIK comer 
of Bridgewater Slrect and Mtxkc.r Avcnû ^ Daring the coiirse.of 
its ownership and operatipnof tliis-facility, Chevrbti aiid its pfede'cessors and 
ôtherwise disposed of petrc.>lis,m;awi.otber:c6,ntamtaa.nts: !nl<)the environnTOt io Ilie.area of its 
faciUtyv which contaminant.s eiitcrcd the siibsurf-acoj-soilŝ ^̂  grouitctwater..aS'Wcll as the 
surface waters andlstxlsinetns of tbe'Greek iiiid iis-tributari , 
prcs,6nt, ĉ JEtaininantŝ .fê ^ 

: ciackSĵ ahd fissures in a'bulkliiad along the.CVt^jat the site/ctf Biê  fe 
as the Peerless Importers prop<;ity. Ilscsc bulkhaid dischar̂ ^ 

, Many, s f liol̂  ul 1̂  ,o f tte- solid or hui'.ardou.si wa.stes disposedo f t̂tf-ibeiiig- dispiKied otV by ' 
- Chevfou have been .detected Ln tlie ,reetof !iampling:of the Creck'̂  
M't?,theatJac.l;ied,Rx1isbit A,;ajidita\̂ ^ the 
Grcenp ĵnt area, see the, attaciied Exhibit B, G«cki salimcnt.'ifismples also Imaid petolewni- as , 
tnuch as 10%.of tlie dry'vveiglit of die'sainple. 

. C M , - - , , ' ' 

, BP,, includiiig aprtxlecessor, Amoco, owns and dperatcsHhe BP Ainrjco Biitk Storage 
Faci lily: located at Nonnan A venue' and Apol lo Street- in Greenpoint, BrtK>klyn, adjacent to tbê  
CreeL Daring the course of its ownership and <j|>en5tion of the facility, BP spilled, released, and 
ptheiAv-ise disposed of pcteileum and.otbtjr (x>llutmits-into tlie environment in the area, of its 
•fadhty and, those'polhitauis cnteied ibc substirfacc. soils, aDd:;graandwater, as well as .th<j,'Siirface 
waters and setliments of the Greek and its-.tributaries. Petroteum anci other. jK>lhitaiits from the. , 

' lfe;Pe«rlesslmi>orters;pro|ierty is locafedit;2;6 BH 
(Block.S'266& Lots 1,52,. l25),::ahd ti3e;Stê  ahtfjaO, Apdlio-
Strcet and Bridgcw-ater Stred {Block *26(S6,, ^ 
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.Bp faciiity.haYe.raigrated.tlio fromBxxon-s 

.Spill, evenluiilly disc:hi!rging;ifei:tb Creek's w.atei-s aiid'.siidimeiitk, Exxdh, Ch'evfO!i,.aiid BP'-
tOgcther.wiil'iherfealtcr bij - , , 

Many, i f not all, ofthe solid or hazardous wastes disposeti of, or being disposetl tMyby BP 
have been ,deiectai.in the fcceirt-sampling of the Creeki's surface, waters and seditileiits,.i,(?t. the 
altaehe*! Exhibit, A, and have al«» be^n.detecietl.sn r̂ ^̂  gniundvŷ ater samplirig in the 
Grcenpo'iht area, .set?.the attached KhibitiB', Creek's^jnient sOT̂  - as 
much a.s 10% Of the dry Weipt of the iffimple. 

D. Sĥ B̂sĴ sMs. . . . 

Phelps Dodge operated a eoppersmeittng plant oa:its Laiu-el Hill site, located on the 
north bank of ilie Creek dtywiisirearn of Masi>ech'Greek aad easi of tl̂ e- Ko.scius5*o Bridge. This 
site is a State Superftnid Site, listed on the State 's-Registry.of Inactive Hazardous Waste Disposal 
Ssies as Site No. 241002. The primajy-eoatatviiriams ofconcera-at the PD site are heavy metaLs,. 
mcluding. cadm turn, chromium, copper, IciKi, ain! mercury, vvcll.a.s, PAHs and rcBs. Past 
discharges, spills, ,leak.s, and di spcisial llpom the tacslity's operation caused sedinient 
coniamiiiaiion tn the Creek and those sediments serve as coniinuiilg ii<)itrccs of eontaminsint 
rckases. Many, sfnot allj of the solid.or haxardous-wastes disposed of by PD have been detectod^ 

' in rweul- sampl ing of the Creek 's surface wuicrs and sediments. Stie Bxhibii .A, atUschetJ hereto. 

E, Keyspan 

Keyispaft Goiporatiriii, aiid its predecessors, are past juid^preseru, owners miii. operators of 
several raanulactitredgsis.plant^(M(jP);jiidliu ^Specificfally, Keyspan 
lias ow'nedajid-'Operated three 
plMt (MCifP) lovate(3;at 287 Maspctii Avciiue, BrwAlyjj, New Yorit and adjaMrit lo !he. Creck;i(2) 
the Equity Work.s,MOP site, .Uicaied aiMaspeth,Avetm\.Brof)Ulyn-arid,in clase proximity lo the 
Greek; and (.3).the!'Scboles Street lMder :St,ation.;Sile, locatetl al338 and 350, Scholes Street, 
Broofljfn/New "^t^kand^al^ 

, Key-span's o|jtjrations at tlwsB lĥ ^̂ ^ 
of a-wide variety «»Pconianiiiiantsiiiicliiilsrig-arsenic, metals, PGBs, petroleum prtKlucSs, -VtX^s, 

-chlorinatoii solveuts. S VOCs, and ferro-fcrric cyanide complexes,. These solid br baxardous 
v\.astes have eiitered tlw,soil, subsairlaccvaiid.grounclw'aterat.Keyspan's facilities and, on . 
infonnation and belief, the surface waters and sc-dinicnts of the Creek. These wa.stes corifsnue to 
exist in ihe Greek's sediments and thus sm-eas contitiaing soiirces of coatamimnt releases, 

.Many , ' i f not all, of tbe solid'or hasardous wastes disposed tif. or being disposed otj by 
.Keyspim have beeildetecied in ihe recejit sariipliKg of the Greek's surface waters;aiid:.sedsments. 

Page 5 of 12 
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,&t'.E.xJvsbit, .K, attaciaed liercto. Many) ifuot; aOy-liavtvalso beeii'detected in soil sarnpling at the 
Keyspan' .Greenpoint Eiiergy ,Center. si,te,.- :&is. Exhihrt G, •attached; hereto. _ ' 

111. Tlie State of New Vork?s, liiteii tion to Flk^ ^ 

lli liglit of all the facss described, abtwci lh^ 
preaeiil generators,.lrmi.s]K>Tttrî , or o 
wa,stes were treated, stored, or disposed ot, liavc Coniributcd, or arc ccnitribvitiiig, to: the p«st or 
pfe.seiit handliiig. Storage, treatmeiityiriinsportalioa, ordis}H>salofsolsd:â ^̂  
in such a way as tô &3vc cro t̂eii an immincnt 8ad.:subsl,')ntial endangcrmcB:a$ tbcir facilities, as 
ŵ ell as in the Greek.and its suiromidiiig,environs.. Pursaant tp the: RCltA citizen, suit provision,-; 
42 p.S-C. § 6972(aKi*l(B),, Ihe'Stale accoKlingly intends to sue lhiMse:c<)mpaDics for "contributing, 
to tiw past or present-hiindling, storage, treatmem, traiispoitationvor disposa l of any'solid or 
hazardom waste wiiich niay presait an iaimsnen! and substantial eudaiigermetst to health or the 
env'ii-onmeoi." RCRA dcfiiies disposal a.s:a "discharge, deposit, injection, dutriptog, spilling, 
leakingi.or placing ot'any solid ..waste or ktzardous Waste into or on any land or, water so tliat-
such,soltd-Waste or hazardous w'aste: or any con̂^̂^ tbcrcofmay eg.tcrfhc;enviix,rinKnt «sr be-
emitted Into the air or dischairged. itiio aay wissers,. incliiding, grotind waters.". See 42 IJ .S.G. 
§6903(3)..' • ^ • ' • ' • • ' • . 

Thi; oilccjmparfieSj. ,PD>apd'fCeyspaii are itJ violaiidir'of RCRA's 
substiuitialeii.(la%ciiTiait'pRn-:istdn̂ w^̂ ^̂ ^ aiKl 
until such pollutants are remethatkiby them.. At the close, of die: ̂ .Oiday notice period, tlie-StatC: 
iiitcnds to filc a citizen suit against tlse oil companies, PDj ai.id:Keyspan piirsuant-to 42 US-C; 
16972taK l )(B). 'I'te State intends to seek all.available kajut-ictive relief for:tbe ebinpnies' 
cieitition:of iai jynmitteiil,:aiid sub,stanlsM:endatŝ ^ 
State's,legal, fees iiiid^^ • 

The claims sci forth above arc iiotexclusivc: 'ITiir Notice of InS«l. to Sue is scat Witidiit 
waive? of or any, prejudice to the rights of the ,Siate;of New York?, the, Attomey General of fhe 
Siate.of New,Vork.or.any other agency or officer of ft^ adyanccany , 
additional or furdrer legal aiid''or fiic^ual claims, iucludingahy federal claim ibr relief aaidfer state, 
law aud.'or C,omm<m 1 aw caasc, o f BCliOti hascti ijpon infomiatio'a ,or, faci .s that aiie.itow known or . 
may, become knoWit in the future,. , 

Tlii s Notice of hitettt lo Sti e suflflcicnily states gi-otmds for tilhig. siiit. During the PO-day-
RCRA notice period, the State will be willing to discuss etTeciive renkdies for the vsolattons' 
noted in tbis letter.: If ypti.wish to puRiue such discussions in the.abs«ac« of Mgation, please 
initiate-those discussions within ten (10) dayis of receiving this nbtioe so that anieeting can be 
arranged and,settlement siegoiiatiotssmay becompleteti before theend ofthe itotice (jeriod. If 
you wisb to discuss'diese, matters, further, please do not hesitate to contact the um êrsigned. At 
tlie.close: ofthe 90-day iK>ticeperi<Kl,,ur!lesssigniflcain'pragres.s i.i made ia reniedyittg these ,-

Pagelof i 2 
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violations, the Stislc intefsds'to'rEic li cii«en-suit agairisi: the Oil cpinpaihie.s-, PD, and KeyspaJi 
imder42 U,S.C. $;69?2(aKi)(-B):• " ' , v 

Sincerely; 

ANDftEW-M.:.G0O?^^b' 
,Attorhby:Ge:n«rafoflhc:Staic 

By.",,,,, . f i ,? . |T , r.x..........j[',j;Ki'3 

ROBER T EMMET HERN AN 
.Assislanl-Aitorney Gencrar 
New York ,Statc Office of the Allomcy General 
.Eh vironmcritalFroicciibn Bureau, 26''* Floor 
120 Broadway 
N'ew-,YoTk, .Nevv-York 10271 ' 

•Tc!:S(212)4lfrS4(v! 
Fax;V(2r2;|4rt-(iO(>V ' . 

. fobCTliheniani@;pag:.stateiny;̂  

Cc:< By Certified Mail) 

Stephen L, Johnson. Administrator, 
U.S. EnyifonmcriialProtection -Agency 
.Ariel Kim Building,' 
1200 Peniisylvaiiia Avenue, N.W, 
Washington. D.G, 20460 

Alan J. .Steinberg, R'cgiOtial .Adrninistralof 
U-S. Environmental Protection .Agency 
Region 2 
290 Broadway 
New York, NY KSOOT-î StSfj 

GoniiiiissioiKr 
.Hew York State Department oFEnvirtiniirental Gi:.)nscrva5ion 
625 Broadway 
Albany. NY 12233-1010 
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Alison .Crocker, Acting General Counsel 
New Ydrk.State Defxirtn-itjiit o f:F,nv!r<)n mental G<i,nscrv'atiotii 
625 Broadway 
.Albany.'NTf 12233-1500 

Marie McGoWan, Esfq. 
Gquhscl, Eiwironaiental IJJW 
Exxon Mobil Goiptiration 
3225,Gallows Road, 3D2134 
Fairfax, Virginia.22037 

' Jiimis Hamula, Esq. 
Gallagher & Keainedy, P.A. 
2575 E. tvamelback Road 
Phoenix-, Ari/sona ,ii 5016 

Robert Abfams.Tvsq. 
•Stroock & Slrooek & iMvm 
, 180 -Maiden l..aac , 
New York:, New: York 1003 S,-4382 
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EXHIBIT A 
POLLUTANTS IN NEWTOW»l CREEK 
seoiweNTs AND suR<=Ace WATER 

MARCH, JULY 2004 

METALS 
Aurnciurn^ 

Barium 

SURFACE WATER 

Chromium 

iron ' 
Lead_ 

i 

Mercury 

Selenium 

Vsnfl'Srum™ 

PCBstP.^ychlgFlna,c.ia 
B^lwnsfla) 

S«ic?'i2<2'' 

Ai<xim.i2B0 

pesticioes 

Al»ha-chk}(dan« 
Beta-BHC ' 
Gamno^-eHOIuncta™, 1 
djrn.rins ^hiorOiane 
ci«dr« 

&idr« «t l^ i ) ide 
Gamma-BHC; 

î enajiititiSB?''' 

B{!rii:Dj^]^H..Iis^centf 

_B«ra«!̂ .1ll̂ cfB!llhene 
Ciiryset^fr 
C}ibert2(a.h)3r.mmc«r'i» 
FlLj-CTanthenef, 
f l i i c fwe 
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psienalhrsne 
Fyrcrio 

SVOCs (Saml-volatll* 
Oti(|£ti(c Compound^ 
Accnaslvll.'ylefW! 

B.ii2-Einyliiox>1teiirtt>Bl8<e 
B-jti/tKfizypit^s Isle 
OibcHJiofuriin. -

E3(-niocS>1pfitri9la!c 
J-MfthyhaFhihaiene 
4-«ethylphenot 

VOCs (Volal lie Ocganlc 

V^aoMaSi im ie i te 
2-autmone!M*EI<_i" 

Carbon tisulli^ 
Chlor aloriTi 
a* . 1 .?-{Jir.hlor!!c;li ore 

Well^l acejale^ • 

Mctjg,e,rw, cSlixlc» 
Teifi'iSlaroettiMe 
ToluCTie _ 
TrIeltoSjIsejie 
Xylene 

KOms'MiOfWAW 
Octs oniofoctbenzolljred 
C>d9:0ii)oro(»bcnzo-p.<!l<w!ti. 
H«ct«i:fela(Kjit!«naiftjran 
î̂ i5?i?]°'5f̂ '̂ '̂?S5'*E:**'*̂ '" 

TohjsSitorJt^iTii^fcirBr. 
te imSi^oaberg i^ -MKai r . ; 

OTHERS 

BsomirSe 

Niinte^)ifat8. 

fow"Dissol« iSs53s 
ToM Euiper^dfei Sdiida 
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eXHIBIT B 
POLLUTANTS FOUND IN GROUNDWATER 

tbltjene.', 

.xylenes-
rrietrryl tert-butylethsr (MTBE) 

' irapKllialefije' • 
:i ,2,,̂ '4f̂ ^Tteth!yl!:«^̂ zerie-
1;.3;S-tflrnett1^^berl2eli•©: 

riibia/iberizeno 
ibopropySberizene,, 

- n-piopj? ibenzene 
. , >i^o^cjpyltbliJerie - ,'-

secAurty-lbsrizene'.. 
rBptTlhalerse 

acena:pt;ilhei'ie 
. - •fJuor©rK» 

p<ienan*irem 
anlNa carte'. 
riikiraVittierie 

, , pyrene-,- . , , 
:t)erszo(ajanthracene 

trfiryseirie 
t}«nzo{b)fluorantt'ene 
t3enzo(k)rtubranitiier« 

tjenzo(a)p|/rHie. 
'i ndeno(l, 2;3-cd)ip¥rene 

• dibenz(a,h)aiTthraoene 
benzo(g,h, i) pep/iene-
t-s myt melti'/l ether 

t-buti'l alcoliol 
-. 'chlbrofdrm 
l.l^ichroroettiane 

cis-,T,2-dichl6ro,etfiene. 
tefra cMoroethene. 

irichtoroethene:., 
.viisfi'lchloflde 

bls(2reth'j'lbe)(y1)ptith,alate 
-seb-bulylberii'ene;. 

cyclotBxafie 
1 ,'2;4--{rtehlctfcjbi@inzerie i 

be'r«B(b)pyr^e 
2^ethylfiaphthaie>ie 

acetone: 
tert'-btrtyltjenzsne 

, cH:tort*!era:eri5 ., 
heptane 
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EXHIBITC 
POLLUTANTS FOUND IN SOILS AT KEYSPAN SITE 

MARCH 2004 

aeetor^ 
Srfaufend'ne '' • - '' 

benagne 
. Soluwe 
ethyteer^:erie, 

tetraoWoi-oethene 
•s-tyrene 

naptitnalene. 
2,-net::liylns(5hlhaterie 

aceraphtb/tene 
- acenaphthene 

<Kbe,rmiruran: 
'fluorerss 

4,6<5nttTO-2-methylphe no! 
phenartbretSe 
ahthfa<»i-ie 
carbQMle. 

' fluoranttiene 
' • p'/fene 

ben(20{a)anthracene 
ciip/sme 

bis{2-el>'lyihEK-yl)pl-tltialate 
beneo(b)fluorantbene 
l:«n^c(k)iiiorarTlbefie 

benaofajpy-rGfiG 
indeTO(1,2,3-od)pyr«ne, 
dl benza(a,N)pefyiefie 

.arsenic ' 
iailum 

cadaiium 
chrornii.rn 
cyanide-

iTietcury 
seieniLim 

silver. 
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E. Analysis of the Hazard Ranking Svstem Score for Newtown Creek 

Mlvfc l l 

V.nnii t txr i i i& 8vivnI iKt« 

Review Comments on the Newtown Creek National Priorities List Nomination 

Hydro.Qual, Inc. 
December 10,2009 ' , 

'1 ' ' ' • . 

Executive Summary 
• A technical review of the United States Environmental Protection Agency's (EPA) 

documentation supporting the nomination of Newtown Creek [Brooklyn/Queens, NY] (or 
Creek) to the National Priorities List (NPL) has been completed. 

• The Hazard Ranking System (HRS) score is a screening tool used to determine the relative 
contamination of a site based on a reference site. Since hazardous materials testing results 
are available for certain areas of NewtowhIZreek, it is appropriate to consider these data in 
addition to the HRS on HRS score methodology. 

• The HRS score developed for Newtown Creek omits obvious sources for the contamination 
in Newtown Creek. It is clear from the nattire and location of contamination in Newtown 
Creek sediments that several upland sources are major contributors. Sediment contaminant 
concentration measurements are available in a number of reports, including the Phelps 
Dodge Operable Unit 6 Remedial Investigation, the Newtown Creek-Greenpoifit Oil Spill 
Study, the Keyspan Interim Remedial Action Workplan, the Quanta Resources Proposed 
Remedial Action Plan, the BCF DMA. Report, and others referenced as support documents 
to the EPA HRS.. • . ( 

• Actual hazardous materials testing results in portions of Newtown Creek sediments 
performed by the City have determined that,npt aU of the Creek's sediments may be 
classified as hazardous waste. However, the EPA HRS score calculations include a 
hazardous "waste quantity factor which is based on the presumption that all Newtown Creek 
sediments meet the definition of hazardous waste. } . 

• While Newtown Creek sediments are indeed contatiiinated with hazardous substances, they 
do not meet the definition of hazardous waste based on the hazardous materials testing 
results for portions of the Creek. In order for sediments to be a hazardous waste, the 
sediments must have contaminant concentrations above established thresh-hold levels. 
Measured contaminant concentrations in portions of Newtown Creek were below the ' 
thresh-hold levels. 

• • • - - ' . • r ' 
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• The EPA calculation for hazardous waste quantity factor involves the use of a divisor of 2.5. 
EPA's use of the 2.5 divisor suggests Newtown Creek sediments are a source of category 
"Other". Alternatively, the divisor for the "Soil" source category is 2500. EPA's choice of 
"Other" for Newtown Creek sedinients rather than "Soil" increases the estimated amount of 
hazardous substances one thousand tiines. In reality, Newtown Creek sediments probably 
fall somewhere between the "Other" and "Soil" source categories. 

) • EPA considers the sediments underlying Newtown Creek as a release site based on • 
differences in measured contaminant concentrations in the sediments of Newtown Creek 
and a local reference site, the Adantic Basin [Brooklyn, NY]. As explained in greater detail 
belo-w in Section 2.2.2.1, Likelihood of Release, this biases Newtown Creek's score and 
drives the fecpmmendation to place Newtown Creek on the NPL. 

• Furthermore, differences in sediment contaminant concentrations between Newtown Creek 
and the Adantic Basin may be partially explained by differences in sediment organic carbon 
content. ' ^ 

• Newtown Creek sediments were considered by EPA as an unallocated source and were also 
evaluated for volume and area measures. This dual use ofthe Newtown Creek sediments is 
in contradiction with EPA's HRS guidance. EPA's HRS guidance specifically states, "Do, 
not evaluate the volume and areas measures.. .if the source is the unallocated source " 

• Given'that the Newtown Creek is designated by the State of New York as a Class SD water 
body suitable for fish survival, a Sensitive Environments Rating Factor of 5 for "state 
designated areas for protection or maintenance of aquatic life" is more appropriate fot 
Newtown Creek than the 100 EPA assigned.-

• Current Combined Sewer Overflow (CSO) volumes referenced in the HRS documentation 
are overestimated and CSOs are more accurately characterized as potentially conveying 
contaminants. CSOs do-not produce contaminants. , -• • . • ^ . • . ' • ' 

Executive Summary Conclusion ') 
• Technical arguments are presented for a lower Hazard Ranking System (HRS) score for ^ 

Newton Creek thari calculated by EPA. A lower HRS score could be established on the 
basis of sensitive enviriDnment and hazardous waste quantity factor considerations only. It 
would not be necessary to adjust more than two elements ofthe HRS score calculation for 
Newtown Creek to produce an overall lower score. While calculations of a lower HRS score 
for Newtown Creek may have NPL implications, the calculations do not imply that 
contamination is not present in Newtown Creek. 

1.0 Introduction 
Newtown Creek has recentiy received an HRS score as part of an evaluation of the site for potential 
addition^to the EPA's NPL under the Comprehensive Environmental Response, Cotnpensation, and-
Liability Act (CERCLA).' The following provides a technical review of the EPA's derivation of the 
HRS score. " ^ 

EPA, HRS Documentation Record, September, 2009. 
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2.0 HRS Score Review 
Two types of comments have been developed based upon review of the HRS Score for Newtown 
Creek: general comments on the supporting information presented in the documentation and 
specific comments on components of the score. The specific comments are presented in a 
sequential order following the way the score was developed. As will be described below, technical 
concerns regarding the Newtown Creek HRS score are related to the hazardous waste quantity 
factor EPA used iri the scoring and EPA's comparison of Newtown Creek and Adantic Basin 
contaminant concentrations on a bulk sediment basis to define a likelihood of release for the 
Newtown Creek site. . •' 

', ' . ^ . , 
Concerns related to the hazardous waste quantity factor used, in the scoring have several detailed 
technical nuances but are largely related to EPA's theoretical determination that the sediments of 
Newtown Creek are hazardous waste. Measurements made by the City refute the theoretical 
determination at least for portions of Newtown Creek. The hazardous waste quantity factor is 
described in Section 2.2.2.3., Waste Characteristics. —^ 

Scoring to place Newtown Creek on the NPL was driven by EPA considering the sediments 
underlying Newtown Creek as a release based on differences in measured contaminant 
concentrations in the sediments of Newtown Creek and the Atiantic Basin. Comparisons were done 
on a bulk sediment basis and did not account for physical differences between the sediments at the 
two locations. This technical concern is described in the Section 2.1, General Comments on the 
Newtown Creek HRS Documentation Record and in Section 2.2.2.1, Likelihood of Release. 
Further, the upland sources, rather than the sediments of Newtown Creek, represent the true source. 

2.1 General Comments on the HRS Documentation Record 
Notes on Sample Similarity - Higher total organic carbon (TOC) concentrations in the sediment bed 
are reported for Newtown Creek than for the Atiantic Basin.' For comparisons pf measured 
contaminant concentrations between the two sites, contaminant concentrations should have been 
organic carbon normalized. The comparisons of sediment concentrations in the Newtown Creek 
and the Adantic Basin samples performed by EPA on a dry weight sediment basis is inappropriate 
given the differences in organic carbon content of the setiiments. Many of the contaminants 
considered (e.g., polychlorinated biphenyls (PCBs), polycyclic aromatic hydrocarbons (PAHs)) are 
known to preferentially bind to sediments with high organic carbon content. A better and more 
accurate comparison would involve comparing contaminanfconcentrations on a per mass organic 
carbon basis between the two sites. "When normalized for organic carbpn, concentrations of a 
contiarninant in different sediment samples are comparable.''̂  

The question of whether the Atiantic Basin sediments appear cleaner than Newtowri Creek 
sediments because they received less source releases of contaminants or because they don't have the 
capacity to strongly bind and retain contaminants remains unanswered by the analysis underlying the 
HRS review. The definition being used for an observed release is significance above background. 

2 NYSDEC, Technical Guidance, for Screening Containinated Seiiiments, January 25,1999, page 6. 
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Significance above background will be different on a bulk sediment basis and on an organic carbon 
normalized basis. . '' ' , ,' •. - - ' ' ' . '.''../ . , ' ' . .' • 
Here is a random numerical example to illustrate the point: Sediirient X has contaminant 
concentration of 10 mg/kg dry weight. Sediment Y has contaminant concentration of 2 mg/kg dry 
weight. Strictiy on the basis of dry weight, sediirient X appears to be more contaminated. Suppose, 
the organic carbon coritent of sediment X was 5% and the organic carbon content of sediment Y 
was 1%. Sediment X would have a contaminant concentration of 200 mg/kg organic carbon and 
Sediment Y woiild also have a contaminant concentration of 200 mg/kg organic carbon. On a mass 
organic carbon basis, sedimerits X and Y are equally contaminated. . ' ^ ' 

-, . • • , - / '. • 
Here is a specific case selected from the EPA data at random where organic carbon normalization 
wPuld matter in the conclusion reached: 

Measured Pyrene Concentrations 
Dry Weight 

:(ug/kg) 
Carbon Normalized 

(ug/kg) 
Atiantic Basin Sample NC-SDl 11 A* •'• 550 17,200 
Newtown Creek Sample NC-SD71A 1400 7,400 
Conclusion ^ Newtown Creek 

more contaminated 
than Adantic Basin 

Newtown Creek less 
contaminated than 

Adantic Basin 
*The Adantic Basin measurements include an 
quantitation liniit (SQL). 

SPA adjustment factor or use of a sample 

Another point is that the EPA HRS Documentation implies that high TOC levels are indicative of 
anthropogenic sources such as CSOs arid the absence of high TOC indicates absence of hazardous 
sources. This logic is somewhat flawed in that while a CSO might very well be a source of TOC it is 
not necessarily a source of hazardous material Similarly, a. source of hazardous material (e.g., a 
transformer manufacturer) might not be a source of TOC. Further, TOC concentrations in the 
vicinity of a CSO outfall could be elevated for reasons other than the CSO (e.g., soil leaching, etc.). 

All of the non-metal data (i.e., hydrophobic organic contaminants) presented in Tables 1 to 4 should 
be analyzed on an organic carbon normalized basis. This would demonstrate whether or not the 
release definition between Newtown Creek and the Adantic Basin can be met after differences in , 
sediment organic carbon content are accounted for. Metals do not partition appreciably to organic 
carbon but rather form complexes with sulfides, chlorides, and other anions. 

Observed Release Attribution - EPA HRS Documentation states that "CSOs and storm water 

—̂̂  • . ^ ' 
runoff are major contributors of PCBs to the Harbor, with a variety of contaminated properties or 
facilities as the likely contributors to thpse wastestreams".̂  However, measured data and modeling Cited in EPA, HRS Documentation Record, September, 2009, page 38 [Ref 57, p.l8] 
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results from the Contamination Assessment and Reduction Project (CARP)"* demonstrate that 
current CSO inputs of contaminants to the Harbor are small relative to other current sources. For 
example, the sum'of four major PCB homologs coming from CSOs is only 7% of the load entering 
the Harbor. CARP results are similar for other contaminants such as dioxins (2.6%), furans (5.8%), 
and cadmium (7%). The CARP modeUng results also show that CSOs will contribute Utde to 
ambient concentrations of contaminants in the water, sediment, and biota of the Harbor in the 
future i f current CSO contaminant loadings continue for many years. CARP was a cooperative 
effort undertaken by New York and New Jersey to reduce toxic chemicals in the New York/New,-
Jersey Harbor. CARP was recommended by the Harbor Estuary Program (HEP) in the 
Comprehensive Conservation and Management Plan (CCMP). 

CSOs convey wastewater and stormwater runoff wheri flow volume exceeds the capacity of the 
sewer and wastewater treatment system. EPA's HRS Documeritation further states, "Metals 
(including copper), PCBs, SVOCs [semi-volatile organic compounds], and VOCs [volatile organic 
compounds] have aU been detected at concentrations exceeding surface water quaUty criteria in CSO 
and storm water discharges to Newtown Creek" .̂ There are no surface water quaUty criteria 
appUcable to CSO and storm water discharges.. Water quaUty criteria'' are appUed to surface waters, 
not effluents. ^ 

Human Food Chain Threat - Waste Characteristics (and other document sections) - While it is 
agreed that the water of Newtown Creek is indeed brackish water, measured salinity in Newtown 
Creek (i.e., less than 10 parts per thousand (ppt))' is lower than the 18.5 to 22.8 ppt range EPA 
identified. * The brackish nature of Newtown Creek and the wide range of saUnity observed in the 
Creek are not ideal for HRS evaluation because factors used in the HRS scoring methods are 
specific to bioaccumulation and toxicity in either fresh water or salt water. Per HRS scoring 
protocols, any fisheries being evaluated in brackish water are assigned the higher of the fresh water 
and salt water food chain toxicity-persistence-bioaccumulation potential factor values.' Whether the 
higher value occurs for salt water or for fresh water varies by contaminant. Since the HRS protocpls 
for brackish water require selecting the higher value for each contaminant, Newtown Creek is scored 
higher than if it were scored as entirely fresh water or as entirely salt \yater. The contaminants for 
which there are HRS scoring differences between fresh water and salt water include pyrene, silver, 
benzo(a)p.yrene, and cadmium. Dibenz(a/H)anthracene and PCBs are scored the same in both salt 
and fresh water. . 

Tables 1 'through 4 - While the text of the HRS Documentation' indicates that EPA coUected 
sediment samples from Newtown Creek and project-specific background samples from the nearby 

''CARPMatrixavailableat-www.carpweb.org 
5CitedinEPA, HRSDocumentationRecord, September, 2009, page 38 [Ref 11, p.23-24] . 
<5 Section 304(a)(1) ofthe Clean Water Act i . - • . , .. 
7 Greeley and Hansen, LLC / Hazen and Saviryer, P.C. / O'Brien & Gere, Inc.' (LT'CP-J\0- 2007. City-'Wide Long-Term 
CSO Control Planning, Recei-ving Water Quahty Modehng.Report, -Volume 11 Newtown Creek Draft. Prepared for the 
City of Ne-w York Department of Environmental Protection, Bureau of Engineering Design <Sc Construction. June 
2007. ' , . . 
8 Cited in E P A , HRS Documentation Record, September, 2009, page 45 [Ref 52, p. 112] 
' Cited in EPA, HRS Documentation Record, September, 2009, page 45 [Ref 1, p.51617] 

• • . - \'. -
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Atiantic Basin, Tables 1 through 4 in the HRS Documentation identify the samples as "Observed 
Release Concentrations.'' The labeling of Tables 1 through 4 is very confusing and misleading. 
Observed contaminant concentrations in the sedimerit bed are not necessarily observed releases as 
labeUng for Tables 1, through 4 impUes. This logic introduces the presumption that the sediment 
bed is a release independent of completing a comparison to background concentrations. 
Considering the sediment bed as a release is in contradiction with the fact that although the Creek ' 
rises and faUs with the tide, it is mostiy stagnant!'" In stagnant waters, the sediment bed and any 
associated contaminants has a low probabiUty of movement. - - • ^ - . ' 
2.2 Specific Comments on Components of the HRS Score 
The EPA adopted HRS to determine priorities among, releases or potential releases within the 
United States for the purpose of taking remecUal action at hazardous waste sites. The HRS scoring 
system is the primary means for the EPA to decide whether to place a site on the NPL." 

The Superfund Amendments arid Reauthorization Act of 1986 (SARA) required several changes to 
the criteria to derivie a HRS score.'̂  SARA required the EPA to amend the HRS to assure "to the 
maximum extent feasible, that the hazard ranking system accurately assesses the relative degree of 
risk to human health and the environment posed by sites and faciUties subject to re-view." SARA also 
included surface waters used for recreation or drinking water and requirement for criteria to assess 
actual or potential threats through-ambient air and through the human food chain.'^ The final HRS 
rule reflects SARA updates and changes reflective of comments submitted by many cotnmentators.''' 

2.2.1 Hazard Ranking System Score 
The HRS site score (S) is derived from evaluations pf four pathways: 

• .- - - • J . I . . ' - -

• Groundwater Migration, Sĝ , ' 
• . Surface Water Migration, Ŝ ,̂ 
• Soil Exposure, Ŝ , 
• Air Migration, S,. - , 

Each pathway score is the prodiict of three factor categories; 1) LikeUhood of Release, 2) Waste 
Characteristics, and'3) Targets. Within each of the three factor categories is a set of factors that 
assign numerical values that are combined to give the respective category factor. Once each of the 
incUvidual pathway scores are derived, they are then combined using a root mean square equation to 
derive the overaU HRS site score: ,' 

^ I gw SW s 0 

1" Cited in EPA, HRS Documentation Record, September, 2009 [Ref 6, p.2; 8, p.9] 
40 CFR 300 Appendix A, Summary Section 

'2 EPA, Comprehensive En-vironmental Response, Compensation, and Liabihty Act (CERCLA) § 105(a)(8)(A). 
40 CFR 300 Appendix A, Section I , Background! 

I't 40 CFR 300 Appendix A, Section I , Background. 
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EPA derived the HRS score for the Newtown Creek considering only the surface water pathway, 
Sĵ ,. The HRS Document Record'^ notes that the groundwater, soU, and air pathways were not 
scored and indicated the foUowing for each of these pathways: 

• Ground Water (Sg„): There are no drinking water weUs located-within four rrules of the site, 
and the pathway does not contribute significantiy to the site scpre. ^ 

• Soil Exposure (SJ: Not considered in scoring the site because there is not sufficient 
information and because this pathway does not contribute significantiy to the site score 
based on the available data. , ' 

' • ̂  • , ' -
• Air (SJ: Not scored because there is no'documentation of an observed release and because 

this pathway does not contribute significantiy to the site score. ;, <".''•'•'' ̂ ' " ' ' 
EPA's decision not to score these pathways is technicaUy supportable. The absence of water supply; 
the low permeability of the surficial sedirrient deposits which liniit the groundwater pathway; the 
organic rich nature of the upper sediments which help to Umit migration potential via groundwater; 
and the virtuaUy absent potential for air impacts from this water body, aU incUcate that these 
pathways are irrelevant. In addition, in scoring the Creek, while upland sources, such as soils, may 
have contributed to contamination in the Creek sediments, such upland areas are not part and parcel 
of an NPL designation for the Creek. If upland areas are to be considered, they should be viewed in 
the context of separate upland sites. For aU of these reasons, the groundwater, soU, and air pathways 
are not considered further. 
2.2.2 Surface Water Pathway Evaluation , 
As described in Section 2.2.1, EPA used only the Surface Water Migration'pathway score, S,̂ , to 
develop the HRS. Within the Surface Water Migration pathway, EPA used the humaii food chain 
and the envir.onmental "threats" for the scoring. Drinking water was not considered because there 
are no drinking water intakes in the Newtown Creek or -within-15 miles downstream. 
Consistent with these EPA scoring decisions, EPA's scoring evaluations of Likelihood of Release, 
Waste Characteristics, and Targets for each of the surface water human food chain and 
environmental "threat" pathways are evaluated below. 
2.2.2.1 Likelihood of Release ' 
The likelihood of release is estabUshed by either determining an Observed Release value or a 
Potential for Release. I f the criteria estabUshed in the Federal Register are met, the Observed Release 
is assigned the maximum value of 550 and the Potential for Release is not evaluated. 

'5 EPA, HRS Documentation Record, September, 2009, review cover sheet 
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Observed Releases are categorized by comparisons to background results. In the case of Newtown 
Creek, the Observed Release is based on sediment measurements taken in February to April 2009 by 
EPA in the Newtown Creek and background samples from the nearby Adantic Basin. 

There are two criteria for determining if there is an Observed Release at the site beirig scored, 
depending upon whether or not a constituent is detected at the background location. I f a 
constituent is detected at the background location, i.e., Atiantic Basin,, and i f the constituent 
concentratiori at:the site, i.e., Newtown Creek, is three times greater than the maximum background 
cpncentration or adjusted background concentration in the Atlantic Basin, then it is deemed that a 
release is observed. I f a constituent is measured as non-detect at the background location, i.e., 
Atiantic Basin, and if the concentration in Newtown Creek is greater than the sample quantitation 
UniiG(SQL) for the Atiantic Basin, then it is deemed that a release is observed. 

Based on these criteria, several constituents have beeri Usted as having an Observed Release on page 
43 of the Newtown Creek HRS Document'^. For tnetals and VOCs, there are parameters that are 
Usfed as having an Obseirved Release based on both detect and non-detect criteria. For the, SVOCs 
and PCBs, aU of the observed releases are based on exceeding the SQL, i.ê , the non-detect criterion, 
since the background samples are non-detect. 

Although correctiy calculated according to EPA's HRS scoring guidelines, it seems arbitrary that 
sample measurements higher than the SQL or three times background concentration levels should 
define an observed contaminant release. The factor of three and the SQL have no relationship to an 
environmental or human health impact. EPA has'estabUshed draft sediment quaUty guideUnes on a 
contaminant per mass organic carbon basis which could instead'be used to assess the relevance to an 
ecological threat represented by contaminant concentrations at Newtown Creek.'* , The draft 
sediment quaUty guideUnes, unUke the higher than the SQL and three times background metrics 
used in HRS score, are tied to ecological effects. Unfortunately, the draft sediment quaUty guideUnes 
are available for only a Umited number of contaminants and are not meritioned in HRS scoring 
guidance. It is noted that NYSDEC guidance for determining cleanup levels recommends adjusting 
site soil cleanup objectives based on soil organic carbon content. 

I • - • . ' -' . •' 

The concept of three times background concentration makes more , sense for comparing an 
immediately upstream location to a contiguous site in that it impUes a constituent was necessarily 
introduced in the immetdiate -vicinity to produce a factor of three concentration increase. Since the 
Atiantic Basin is disconnected from Newtown Creek, a factor of three or more difference in 
cpncentration doesn't prove a release direcdy to Newtown Creek, just a release somewhere that 
didn't reach the Adantic Basin or was cUfferent than that reaching the Atiantic Basin. The 
attribution isn't as apparent when the background site and scored site are disconnected. 
Furthermpre, as described above in Section 2.1, cUfference in organic carbon between Newtown 

EPA, HRS Documentation Record, September 2009, Section 2.4.1. 
" EPA, HRS Documentation Record, September 2009, Section 4.1.2,1.1. 

EPA, The Incidence and Severity of Sediment Contamination in Surface Waters of the United States, Nationa/ Sediment Qua/ity Survey: 
SecondEdition,rab\eB-\. EPA-823-R-04-007. , ' ^ 
•'NYSDEC,TAGM4046,January 24,1994 ' " , . ' 
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Creek and'the Adantic Basin could easily eUminate the factor of three differences, appearing as an 
artifact of dry weight based comparisons of conce:ntrations. 

Nonetheless, per EPA's HRS scoring guidance, since measured contaminant concentrations in the 
Newtown Creek were found to be either three times higher than the background trieasurement or 
higher than the SQL, the Observed Release score was assigned the maximum value of 550. The 
Newtown Creek sediments are presumably contaminated as a result of historical releases direcdy to 
the Creek, especially considering the historical industrial character of the surrounding area. 
Consequentiy, assigning the value ô f 550 for an observed release appears to be appropriate within 
the context of the definition of an Observed Release. 

Further compUcating the determination of a release, much of the data, especiaUy for cadmium and 
other metals, used to determine releases were laboratory estimates, i.e., "J-flagged", rather than true 
laboratory measurements. While EPA-foUowed accepted protocols for using "J-flagged" data and 
attempted to compensate for uncertainty, the release determination is compromised because of the 
"J-flagged" estimates. Given the importance associated with the HRS score and potential NPL 
Usting, alternative calculations, omitting "J-flagged" estimates, should also be considered by EPA 
before reaching a final Usting cpnclusiori. 

2.2.2.2 Targets 
The types of targets that are evaluated for the HRS score include individual and population for the -
human food chain threat and sensitive environments for the environmental threat. Discussion of 
each of these targets is given below. , s -

2.2.2.2.1 Food Chain Individual Factor Value 
This factor has been assigned a value; of 45 based on documentation of the presence of people 
fishing in the Creek [Ref 1, HRS Doc].^" This value has been assigned given the criteria of 0 to 100 
pounds production per year for human consumption for an individual which is based on sightings of 
people fishing for consumption in Newtown Creek at Dutch Kills and at the end of Manhattan 
Avenue in Brooklyn. The EPA's assigried consumption value in the Newtowri Creek HRS score is 
consistent -with consumption levels in the New York State Department of Health, 2009-2010 Health 
Advisories on Eating Sportfish. For the East River, while eating certain fish species-is not aUowed, 
other fish meals '̂ can be eaten either -weekly or monthly, aUo-wing. roughly 32 lbs. per year. In that 
sense, the assigned factor value pf 45 appears reasoriable. However, the Health Advisory suggests 
hurnan consumption is safe at 32 lbs per year from the East River, roughly the same levels (i.e., 0 to 
100 lbs) scored in the HRS for Newtown Creek which is within the East River. The HRS does not 
reflect that the risk from this pathway has been evaluated and addressed by New York State. The 
State Health Advisory is based upon more criteria than the HRS, including testing of fish. There 
appears to be a contracUctiori between the safety the State Health Advisory impUes,and the risk 
scored in the HRS. 

2.2.2.2.2 Population Factor Value 

2" EPA, HRS Documentation Record, September 2009, Section.4.l.l.L 
2' A fish meal is equal to Va lb of fish. -
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The population factor pf 0.0300003 is a minimum value that is consistent with assigning factors 
based on minimum- food chain productioii; of 0 to 100 lbs per year for consumption and measured 
data from the February to April 2009 data set. • ' • 

In general the assumptions made to arrive at the final Target value of 45.0300003 are considered 
appropriate, except as related to the protectiveness of the health advisory. I f considered, the 
protectiveness of the health advisory could obviate the pathway entirely. Nonetheless; i f the basic 
HRS assumptions are used, then the final Target value is appropriate. 

2.2.2.2.3 Sensitive Environments 
The environmental threat Sensitive Environments target appUes a rating factor based on 
classification of the waterbody. The New York/New Jersey ^(NY/NJ) Harbor Estuary is part of the 
National Estuary Program and is identified as a sensitive area. Because Newtown Creek is located 
within the NY/NJ Harbor Estuary, the USEPA has assigned it the highest "Sensitive En-vironments 
Rating Factor" of 100.'' ^ 

EPA's HRS training materials indicate that "For Usted ' sensitive environments,. poteritial 
contaniination is estabUshed if no portion of the sensitive environnient faUs within an area that 
meets the criteria for an observed release."'̂  Since waters of the NY/NJ Harbor Estuary are a 
sensitive area and include observed releases (there are a number of Superfiarid sites within the 
NY/NJ Harbor Estuary), potential contaniination fpr a sensitive environment cannot be estabUshed. 
A site specific, rather than a Harbor-wide, Sensitive En-vit:onments Rating Factor is more-
appropriate for Newtown Creek. The Newtown Creek 2007 Waterbpdy/Watershed FaciUty Plan 
Report concludes the foUowing: - ^ -

• There are rib Outstanding National Resource Waters, National Marine Sanctuaries, 
pubUc drinking water intakes or their designated protection areas, or sheUfish beds 
within the Newtown Creek waterbody or the East River. 

• The-Newtown Creek, its tributaries and branches, are not designated by the State of 
New York for recreational uses. There are no primary contact recreation waters such as 
bathing beaches in the waterbody. ' 

Given that the Newtown Creek is designated by the State of New York as a Class SD water body 
suitable for fish survival, the Sensitive Environments Rating Factor of five (5) for "state designated 
areas for protection or maintenance of aquatic Ufe" is more appUcable to Newtown Creek than the 
100 EPA assigned. A New York Class SD water body, such as Newtown Creek, is a "state 
designated area for protection or maintenance of aquatic Ufe". Further, even the East River, the 
t̂idal strait which connects Newtown Creek to the NY/NJ Harbor Estuary, is only a Class I water 
body, suitable for protection and maintenance of aquatic Ufe and secondary contact recreation. 

22 EPA, HRS Documentation Record, September 2009, Section 4.1.4.3.1.2. 
23 http://www.epa.gov/superfund/training/hrstrain/htmain/gIossmz.htm , 
2'' New York City Department of Environmental Protection (NYCDEP). City-Wide Long Term CSO Control Planning 
Project, Ne-wtown Creek, Waterbody/Watershed Facihty Plan Report, Draft. June 2007. [409 pages] ' 
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2.2.2.3 Waste Characteristics ~ > 
Waste characteristics are evaluated for both the human food chain and environmental threats. The 
derivation of the waste characterization for each of these threats is similar except that the 
environmental threat considers aU bioconcentration factor (BCF) data and not just BCF data for 
human food organisms.'̂  Therefore the foUo-wing discussion appUes to the derivation of the waste 
characteristics for both the human food chain and environrnental threats. ' ' 

The majority of the assumptions in EPA's HRS scoring process for the Newtown Creek are 
consistent with the SARA goal: ".. . to the maximum extent feasible that the hazard ranking system 
accurately assesses the relative degree of risk to human health and the environment posed by sites 
and faciUties subject to review.""' However, the human food chain "threat" includes a component 
that does not appear to be consistent -with this objective, and results, in an overstatement of risk or 
threat. Within the human food chain analysis are the factors of waste characteristics (toxicity factor, 
persistence factor, bioaccumulation factor) and hazardous waste quantity factor. Of these, it is the 
hazardous waste quantity factor that results in what appears to be inappropriate, HRS scoring. 

The other factors may be briefly summarized as foUows: The EPA selected benzo(a)pyrene, 
cadmium, dibenz(a,h)anthracene, and PCBs to assess toxicity/persistence and bioaccumulation. 
These contaminants are present at levels above background and the selection of these constituents is 
consistent with the intended approach of the HRS scoring (i.e., select parameters with the highest 
toxicity, persistence, or bioaccumulation). The factors appUed to these constituents are then 
standarcUzed from estabUshed tables.'̂  

The fmal factor is then the Hazardous Waste Quantity. The HRS scoring methodology provides a 
hierarchy of four measures to evaluate source hazardous waste quantity: 

Hazardous constitiient quantity 
Hazardous wastestream quantity 
Volume " , , ' , 
Area 

The HRS scoring system requires that these measures be used iri the hierarchy shown and that only 
the fiirst two measures be used for unaUocated sources. UnaUocated sources are defined by USEPA 
in the HRS Final Rule on page 51590 as: / 

'In evaltiating the hazardous waste quantity factor ... consider hazardous substances 
and hazardous waste streams that cannot be aUocated to any specific source to 
constitute a separate "unaUocated source" for the purposes of evaluating only this 
factor for the three migration pathways.'''* ' ^ . 

25 40 CFR 300 Appendix A, Section I ; Background. . -
• 2M0 CFR 300 Appendbc A, Section I , Backgrouiia. 
27-Hazard Ranking System, Final Rule. December 14, 1990. Federal Register, Volume 55, No. 241, pp. 51532-51667. 
28 40 CFR 300, Appendix A, Section I , Background. ' 
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The HRS scoring process defines sources and indicates that sources "...do not include those 
volumes of air, ground water,' surface water, or surface water sediments that have become 
contaminated by migration, except: in the case of either a ground water plume with no identified 

, source or contaminated ^ surface -water sediments with no identified source, the plume or 
contatriinated sediments may be considered a source."'' EPA's scoring identifies the sediments as a 
source. However, the Newtown Creek HRS scoring documentation indicates: 

"The origin of these hazardous substances iti the contamitiated sediments has not 
been identified due to the presence of, multiple possible sources for each substance. 
There are numerous routes that contaniina;tion can be taken to reach the water body 
and underlying sediments, including spiUage during product shipping and. handling, 
ditrect disposal and discharge, storm water runoff, and air deposition. As a restilt, the 
source(s) of any contamination in any particular location in the Creek cannot be 
determined."^" . 

This statement avoids recognition that numerous sources can be identified with a high degree of 
certainty from spiU report data and remedial investigations performed on Ne-wtown Creek to date. 
Clearly, upland sources exist and; EPA indicates it has identified "multiple possible sources".̂ ' 
Although, it would not be possible to attribute or allocate aU of the contamination to a particular 
source or sources based on the evidence coUected to date. It is suggested that information may be 
available to identify, many sources. Hot spots may be indicative of specific sources. Not pursuing 
this level of investigation, USEPA considered the sediments the source, and calculated the 
hazardous -waste quantity factor based on the estimated volume of contaminated sediments. 
However, the HRS scoring process specificaUy states "Do not evaluate the volume and areas 
measures.. . if the source is the unaUocated source "^' , 

EPA's HRS Guidance Manual indicates that for scpririg contaminatisd sediments when the original 
source of the contamination is uriidentified: "before scoring such sites efforts should be undertaken 
to identify the original source(s) of contaniination. These efforts should be equivalent to those of an 
expanded SI [Sight Inspection]."^^ It is not clear that the level of detail outUned iri EPA's HRS 
Guidance Manual for an expanded SI was undertaken before developing the Newtowri Creek HRS 
score. The Newtown Creek HRS scoring docutnent does indicate that research on site history and 
consideration of hazardous substances affiUated with industries of potential concern at the 
Newtown Creek Site were considered. It is riot however indicated that expanded SI efforts to 
eUminate or confirm other possible sources were completed for Newtpwn Creek. 

The distinction of whether or not the contamination in Newtown Creek sediments is from 
known/identified or unkno-wn/unidentified sources is fundamentaUy important to the H R S scoring 

29 40 CFR 300, Appendix A, Section 1.1. 
EPA, HRS Documentation Record, September 2009, Section Source Identification 4.1.2.1.1. 

3' EPA, HRS Documentation Record, April 2009, Section Attribution 4.1.2.1.1 
32 40 CFR 300, Appendix A, Section 2.4.2. 
" EPA HRS Guidance Manual , 

.> ' . ' ' ' . . 

^ • -̂ - : : - ' • 
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process and whether or npt the Newtown Creek sediments can.be scored as the source. EPA's HRS 
Training Manuap-* indicates that "Areas of contaminated surface water sediments arising from 
cUscharges from known sources are N O T sources for purposes of HRS scoring". 

EPA's scoring for Newtown Creek also indicated for the hazardous constituent and hazardous 
wastestream measures that "The information available is not sufficient to evaluate" the Tier A or B 
source hazardous waste quantity.̂ ^ As a consequence^ EPA reverted to the volume measure. 

In the cas'e of the Newtown Creek, however, the volume measure, apart from being inconsistent 
with the scoring process, overstates the hazardous waste quantity. Under the volume measure, the 
total quantity of contaminated sediment was estimated by the USEPA and then a factor of 2.5 (i.e., a 
divisor, effectively, 40%) is appUed to that quantity to estimate the proportion of the contaminated 
sediments that would be hazardous waste. . • ' " • • 
Though it is not the intent of the HRS to determine the acmal volume of contaminated sediment, 
consideration of the magnitude of the volume of hazardous waste is given in' the factors that 
comprise the HRS, specificaUy in the hazardous waste quantity factor. Therefore, an evaluation of 
the approximate volume of hazardous waste when deriving the hazardous waste quantity factor 
becomes a relevant part of the overaU HRS. 

Recognizing that the only Ukely means by which the sediments would be classified as hazardous is 
through Toxicity Characteristic Leaching Procedure (TCLP) testing, results of TCLP testing done as 
part of the Newtown Creek 2007 Waterbody/Watershed FaciUty Plan Report '̂' should be considered 
in classifying the Newtown Creek sediments as hazardous. The Newtown Creek 2007 
Waterbody/Watershed FaciUty Plan Report states that: 

".. .the setiimenf cores were analyzed for fuU Toxicity Characteristic Leaching 
- Procedures (TCLP) and Resource Conservation and Recovery Act (RCRA) 
characteristics. Based on the NYCDEC Technical & Operational. Giudance Series 
(TOGS) 5.1.9, In-Water and Riparian Management of Sediment and Dredged 
Material, the results indicate that the Newtown Creek sediments would be classified 
by the NYSDEC as "Class C - High Contamination (Acute Toxicity to aquatic Ufe)". 

The Newtown Creek 2007 Waterbody/Watershed FaciUty^Plan Report goes on to state that: 
J . . . ' , - - ' . 

"Under 6NYCRR Part 371, the summary data from the TCLP analysis shows that 
tested levels are aU below the maximum concentration for exhibiting the 
characteristic of toxicity. Therefore the sediments in Newtown Creek would not be 
classified as a hazardous waste." 

3'' EPA Training Manual, web available in July 2009 at www.epa.gov/superfund/training/hrstrain/htmain/4source.htm 
35 EPA, HRS Documentation Record, April 2009, Section Hazardous Constituent Quantity, 2.4.2.1.1 and Hazardous 
Wastestream Quantity, 2.4.2.1.2. 
3'' New York City Department of Environmental Protection (NYCDEP). City-Wide Long Term CSO Control Planning 
Project, Ne-wtown Creek, Waterbody/Watershed Facihty Plan Report, Draft. June 2007. [409 pages] 
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This indicates that the Creek sediments, although contaminated, would not be considered hazardous 
waste, thereby indicating that the method of deriving the hazardous waste quantity, factor is. not 
reaUstic in this case. The Newtown Creek sediments do contain constituents defmed as hazardous 
substances under CERCLA.^^ However,, the mere presence of such substances does not mean that 
the sediment is hazardous. Rather, the presence of these substances could be evaluated by the HRS 

"system, which EPA did, but should be viewed in the context of hazardous waste and the associated 
HRS scoring factor of hazardous waste quantity. I f one were to assess hazardous, waste quantity on 
the basis of the TCLP results, rather than the mere volume of contaminated sediments, then the 
hazardous waste quantity factor should correspond with Uttie to no hazardous waste. A more 
appropriate hazardous/waste, quantity factor of one (1), assuming that the Newtown Creek 
sediments would contain Uttie of no material categorized as hazardous waste, is appropriate fpr the 
HRS scoring in both the human food chain,and environmental threats. , ( 

Further, even if TCLP results were dismissed,' the hazardous waste quantity calculation for 
Newtown Creek is dependent upon the divisor selected. For source types "Other" and "Soil" the 

- di-visors, and therefore the hazardous waste quantity calculation, are a factor of one thousand 
different. • ' 

. ' ' - . ' '.-('• - • . , 
In summary, as described arid referericed in detail above, the technical concerns with the scoring of 
Waste Characteristics elernents include: 

Designation of Newtown Creek as an unaUocated source despite known sources of 
contaniination to Newtown Creek. \ 

• Volume-based scoring of Newtown Creek sediment for hazardous waste quantity when 
EPA's guidance states this should not be done for an unaUocated source. 

• Estimation of a large - hazardous waste quantity in ^Newtown Creek when TCLP testing 
results indicate otherwise. 

• The magnitude of the divisor/used in estimating the hazardous waste quantity in Newtown 
Creek. ' . .i ' - •\ . 

The HRS defines Newtown Creek as a source based on the assertion that i f ";..either a ground 
water plume with no identified soiirce or contaminated surface water sediments with no identified 
source, the plume or contaminated sediments may be considered a source." However, this is not 
the case for Newtown Creek where numerous sources have been identified. 

EPA states there are too many sources to associate cPntamination at a particular location -with a 
particular source. HydroQual agrees there are multiple sources, past and present, but suggests there 

37 EPA Comprehensive Environmerital Response, Compensation, and Liabihty Act (CERCLA) § 101(14). 

38 40 CFR 300, Appendix A, Section 1.1. 
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is no requirement to ascribe aU contamination at a location to a particular source at this time, and 
that it is more appropriate to properly characterize these upland sites as sources rather than consider 
they come from the Creek itself Nutnerous sources of contaniination to Newtown Creek have 
been identified with a high degree of j, certainty in fact NYSDEC has formaUy identified many. 
Clearly upland sources exist-and although it would not be possible to attribute or aUpcate the 
contamination to a particular source it is suggested that the CERCLA legislation provides for joint 
and several UabiUty, and multiple sources are easily accommodated. 

Not pursuing this preferred approach, EPA considered the secUments the source, and calculated the" 
hazardous waste'quantity factor based on the estimated volume of contaminated sediments, 
contravening the HRS scoring process, j Apart from being inconsistent with the scoring process, the 
volume measure overstates the hazardous waste quantity in the HRS scoring because it is based 
upori theoretical calculations of hazardous waste. ; DEP has performed Toxicity Characteristic 
Leaching Procedure (TCLP) testing pn eight samples from portions of the Creek and has 
determined the sediment in those locations is not hazardous waste; This was not considered in the 

V HRS scoring. . -' " .• ' ' ' ^ • . . - ' 
While it is recognized that contaminants, are present in Newtown Creek and this contarninatiori 
should be addressed, the HRS score EPA developed for Newtown Creek remains questionable. 

2.2.3 HRS Calculation 
The HRS was recalculated with consideration given tiD the site specific sensitive area factor and the 
hazardous waste quantity factor. Table 1 shows that using aU of the other factors assigned by EPA 
with the exception of the site specific sensitive area factpr and hazardous waste quantity factor, the 
HRS could be as low as 16.7 , as compared with 50 in;the EPA HRS Documeritation. These results 
suggest that while Newtown Creek sediments do contain contiaminants of concern, it is not 
demonstrated that aU of the sediments of Newtpwn Creek represent hazardous waste. > 

3.0 CSO Long Term Control Planning 
The EPA HRS Documentation Record states that although many businesses along Newtown Creek 
operate without sewer services, there are numerous permitted CSO cUschargefs and storm water or 
other> industrial discharges to Newtown Creek. The EPA Documentation Record intiicates that 
CSO events stUl discharge more than 2.7 bUUon gaUons of storm water and raw sewage.into the 
Newtown Creek each year during wet weather. The most recent NYCDEP Water Body/Watershed 
Long Tertri CSO CPntrol plan for Newtown Creek̂ ^ includes, for approximately 40 inches of annual 
rainfall, a CSO discharge to Newtown Creek of 1.5 biUiori gaUons per year and another 576 miUion 

. gaUons per year of stormwater, totaling less than 2/1 bUUon gaUoris. Accordingly, the 2.7 bUUon 
gaUons indicated in the HRS Documentation Recprd is overstated and would require more than the 
typical 40 inches per year of rainfaU to occur. DEP's current CSO Program for Newtown Creek, as • 
described in the Newtown Creek Waterfcody Watershed Plan subniitted to NYSDEC in July 2007 
anticipates abating CSO volume by an additional 925 rniUion gaUons per year' 

' NYCDEP Ne-wtown Creek Watershed/Waterbody Plan work in-progress, pending NYSDEC review. 
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4.0 Conclusions , , 
1. Scoring to place Newtown Creek on the NPL was driven by EPA considering the sediments 

underlying Newtown Creek as a release based on differences in measured contaminant 
concentrations in the sediments of Newtown Creek and a local reference site, the Atiantic Basin. 

2. Apparent differences in sediment contaminant concentrations between Newtown Creek and the 
Adantic Basin reported on the basis of sediment dry weight may be an artifact of the different 
organic carbon contents of die site and reference sediments. 

3. Comparing sediment contaminant concentrations between the Newto-wn Creek site and the 
Atiantic Basin reference site on an organic carbon normaUzed basis may lead to. different 
conclusions. 

4. The entirety of the sediments of Newtown Creek do not meet the definition of a hazardous 
, waste therefore the hazardous waste quantity factor calculated by EPA for the Newtown Creek 

HRS score is overstated. / , 
5. The hazardous waste quantity factor calculatiori is dependent upon the selection of a cUvisor. It 

is not cleat that a 2.5 divisor for source category "Other" shoiild have been used for the 
Newtown Creek sediments. For example, the divisor for source category "Soil" is 2500. 

6. Newtown Creek sediments were considered by EPA as an unaUocated source and were also 
evaluated for volume and area measures. EPA's own H R S guideUties do not consider 
unaUocated sources in estimating volume and area measurernents. Therefore, the quantity and 
quaUty of material considered as hazardous waste are overstated. Ultimately, this inflates the 
HRS score for Newtown Creek. ' , ' ' . , 

7. TechnicaUy defensible HRS scores, calculated usirig different assumptioris than EPA used for 
hazardous waste quantity factor arid sensitive environments range between 16.7 and 50. 
Addition to the Superfund NPL requires a score of at least 28.5. 

8. CSOs, characterized by EPA as contaminant contributors to Newtown Creek, are more ) 
accurately characterized as contaminant conveyors to -which surface -water quaUty standards do 
not diirecdy apply. - , 

9. Current CSO discharge volumes referenced in the HRS documentation appear to be 
' overestimates. • 
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Table 1. Surface Water Pathway • Overland/Flood Migration Coniporient 

S\uface WaifT Fa.liwav Thi«ats 
I . Ddiil i i i ig Watet Not Scored 

I I . H.inian Food C t i ^ i T l i i f at >c o « d 

I I I . Envkonment^l Thxeat Scored 

Ad|usted 
Hazatflons Adjusted 

Waste Quantit\^ Hazardous Waste 
Adjusted (DMsoi ) & Quamlt\ ' (TGLP) 
Sen9iti\'e Sensitive Sc Sensitive 

n.- H m « a n Food Cliain Thiear Ejdstiug Enviiounient Environjnem Ehtrironntent 

likslihood of Rfiease 

H . Obterred Rele.ite-. 550, 550 550 550 

Waste Cbjuacledstjcs 

15. Tonicity/Per:i5tence:.'Bioace'i«m.l5tioii 5xiO' 5X10' 5X10* 5X10« 

lopoo (OOOO 100 1 

17-.Waste Cliaractemtics 1000 lOQO 320 li30 

Tasgeti 

IS. Food Ciiaiii Indiridiial 45 ,45 45 45 

19- Poptilatiou 

a. Lerei 1 Coiicenttatioa 0 • 0 0 Q 

b. I«vel H Conwiitotior. 0-03 0:03 0.03 0.03 

c. Poter-tiAl Hiiaun Food Chain Coniitminatioii •3.0000003 0.000&303 0.0000C«53 OOOOOOilii 

d. Popiiiatzon ia-.-b..-c) 0.0300003 O.OX'0OO3 0.03000CO O0.TOO03 

20. TaigetsflSi-lM) 45.0300003 45.030OC103 45.030&XI3 45-0300003 

21. HiuiiaiiFood Cliaiu Tlsteat 5co£f fsBis! I4^lli20)/S2.:ii0)- 100 100 . Si«.0640«K! yj.02Ci0i-X>2 
I I I . Emironmental Threat I 

l i ix l i l iood o f Rfiiease 

22. ObarxtdKeltite: 550; 5.50 550 550 

Waste Ch.u-acten;t:c& 

I X Tc>:dricr/Pei-5istei:ce/B:oacaianilatioa 5X10* 5X1.3* 5X10' .5X lO' 

24. Ha2.-u;do',K, Waste Qiujititv 100C« I OOOO 100 1 

23. Wiste Cbuactetistjcs R W ICCO 320 - 100 

T.ugeB 

16. Seitsitire Em":roriir.e:-its 

a. Level I Coacentiatioii 0 0 0 0 

b. Lê .-el I I Coneenti.itid!^ • m 5 5 • 5-

c. Poierttial Contaiiliiiatioji Not Scored Nor Scored Nor Scored N o i Scored 

d. Seaiitit'e Envii-or.ments (a-r-b+c) liJO', 5 5 5 

2T. Tarset* {26d j ICCi 5 5 5 

28. EiiTiionniental -Tlu:eat Scote illaiet 22r25:L2T),̂ 'S-2,5GO)" 60 33.3333333 10.6646S6T 3,3533333 

29. Watetslied Scoie flines 21 ^ 2Si" ICX! ice 100 35.3533335 

30. S.yface\T^tei Ch'edand./Flood Migration Compot'.eiit Scote (S^fFS,,,.)*- hX'. 1.30 100 33,3533335 

Final HRS Score HJtS = '-.'sJ,: 4 50 SO 50 16.67661)1)7 
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F. Letter from the Mayor's Office to the City Council Regarding the Greenpoint 
Williamsburg Rezoning 

T N E - C I T Y ' O ' r New Yon:K 
O r f i c t or THE M A V O « 

NEW YQ«K, N;Y. )O.OOT 

DANIEL Lt?OeTOttOIT 

EMM»EC MtoxncnKTMctiuiiv^ nay l i zuua 

Speaker Gifford Miller 
-New''.YOTk-:Git)r.:.Go 
dl̂ -M*tl 
Nevy YcMTk. f>lY 10007 

Rje; Greenpoint/Willlamsburj - Gity Council ULUiRP Actions 

Dear Mr. Speaker: 

Attached to dvis letter is a '1»fflnt3 of Agreemerit" reffectlnf reccn 
AdmlfiistratloiT an<l the O t y Coiincil with respect to A e ctMriSlderatip^^ of 
liie.Grecnpolnr/Wtlliarrisbur^ XO related ULURP actiww. 

As we have discussed, some crf the items set fordi in the Points of'Agreement will require. 
ciranges.;to,the zoning resolution whtch may be made by the Coiiocil now, while other Items 
n^y t^ iJ l re additional follow-up action by the AdrtrinistratJoii, the City Council, the Planning 
ciommisslon and other parties. Where follow-up action 1$ needed, such, follow-up is subject to 
review and consideration under applicable procedures, Including land use and envii-onmental 
ri.view,and the receipt of aj^licable approvals. We are confident that we can continue to 
work together to achieve the goals stated in'the Points of Agreement. 

lihe cooperation and input that: we tave received from members of the City Council thus far 
}«s been extremeSy valuable. W e look forward to working further w/irfi you, and the entire; 
Council,, as the project pro^$J,es. 

•S|hcei^,. 

Denlel L I>octorioff 
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Points of Agfeemen t 

Oreiiipdrnt-Wiiliamsbilrg 

.QPtoN-SPACE' 

p)' Cbmmttri^tfo:^^ 

TOe:;eity Will build upon a;conimitnien̂ ^̂ ^ 
Site" (Block 2494,:Iipt^) 
sjKStre planned for Ui't^^'f^f open spiacc on aii 
• adjacenteity-owned - waierfharf 

Lot 6 (0.27 acres) is etirrently by a peitertnieiit of Environmchtal Protccticm (DEP) 
slu%e stijrage larik, atitl Eiî  
leased to the Greenpoint Lumber Estchange'and partly occupied by a DEP sludge targe 
loading dock. DEP has previously corainitted to denTOlislMng the sludge tank as pari of the 
upgiude of tke Nevrtowtt Crtek. Water Miition C^ Plant, and maintaining Lot 6 as open 
space! DEP is currenlly linatizing plans to relocate the sludge facilities to a location on the 
Newtown Creek, with coinpleiion expected by 2G10. 

The Administration agrees to improve updii the; curreitt cotnmitment lo provide a small 
amount of open space on Lot 6 by instead providing a}:qiroximate!y 2 acres of open space on 
thO;Waterfront,̂ thereby allowing open space to CAtijnd froni Neivtown Bafgc:Park:all ihe way 
south tO.'Dt»poiit;S|tireei, At the same titnts, the portion of Lot 32 located south: of Dupont 
Sltreeti together with Lot 6, would be available for the development of affordable bousing. 

M order to oi^te tJpenispiaĉ  on this site, the City w«HJld fnumie die followirig aetidns: 

• pcsignation Of the portion of Lot 32 along the watcr/kml and north of Dupont-̂ treet for 
tmprbvement as anesplanadc and open space, upon expiration or r̂ equLsiitipn of the 

, ciiirent leasehold :intercst 
• DemolitiiMi ofthe's^ 

projected compiikicm in 2010 
• A capital bvidgct-conimitmenl of i»pproxi£3aately $7;5 million in^^^^ 

this open space 

Inacidition/modificatiOTS to Ihejzonihg text fô r thê W^ 
to ensure (hat tbe public 8cces«;!̂ ^^ 
supplemental piibHc,acccss;on'&e:â ^̂  

2) 65 Cdmniereial Street (IVCTA Sile) 

d) ReldmUm of MTA facilities 

ftaeioflJ Do»il-S.3/J*« 
J ' 
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Pursuantto (he Metropolitan T^s i f Authority'i^ 
and emergency response unit facilities fi^m 63 Cominercial Street (see attâ ^̂  
Roco Crtiislik, MTA Director of RealEstatc) conditioned upon New York City's successful 
identification of m altemate site, the Administration cornniits to the idraitiiying an aitema^ 
locatiofl(s) for the MTA operations at 65 Gommcrcial Street. 

\b) Fmdirig AppmpriaK: frosts Periaimng to Open S^ace 

Upon relocation of the MTA facifities, the Adminis.tration agrees to designate the site (Block 
2472,ix>t 425) for improycmem as an e.qplanade and active op*n space. 

The A#iinistration will include ai^oximately S 141^ 
in the FY '07 Executive Budget for City Counc for the creation of this opcii sj^e 
and'tbe rielocatioti qf tiie;currelit MTA faciltties. 

3) McCarren Park 

a.) Feasibility Analysis of Street Bemappings 

The Administration will fund the Parks Departmeiit to perform a tr^ 
F Y '06 for the potential of denmpping the portions of Driggs Avenue or L 
run throtigh .̂ IcCarren Park. j 

jy McCarrm iPool 

TJie Administration ftill pursue an interim â ie for the McCarren Park Pool for spaJial events 
siKsh as conceits, festtyats OTd other typM of public, performances; Ttiis will create a useable 
space for the community fkirn a currently resEribtcd area of the park, as well as contribiite to 
the itwniitruction of the fiill facility;'fh 
facade, nrtakc surface repairs lo thc pool deck andlub and add famps» safety rails, and 
ligJilint as necessary. Hie work on the building facade may M» niAc it pbssibic to remove 
the chain link security fence that currendy surrbuh# the site. 

The Parks Depanmeni will work:closely with Council Members Reyna and Yassky lo 
determine a policy for progr»Enming the above space. , 

The Administration virill include up to £ I mi Hion of capital budget appropriations in the FY 
'05 ExMutive Budget for Gity Council approval to acW these improvements 

f> id^Mng for MeCarren Park Soccer Fiel<Is< 

Tlie Admiiiistration williijclude i^wS 
'06 Executive Budgdienr City CoutwiiapprovWfor̂ t̂  

1 •McCatrenpark.soceeT,̂ :field8i' • 

4) S4'̂ etouiiclto!ia{c jpistrirt 
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a) Open Space 

TKe Adtnittisfcraticmagrees to cpmmlt ibe fdlibwing city-own^^ open spaĉ : 

• Block2462, Lot 13 (317 Broadway): Approx. 2;5O0̂ s 
space as anMdition to Rodney P>M 

,• Block 2443, Lbt;4T(99 S.:5* Strcct)^App^ 1,170 sf to be provided as passiWopen 
spaee in;cimjunction withaffiaiaa 

The Atoiiu'stration will irKiludc capital budget̂  

Budget for City Gbundl Apprbval to develdp each of the above sites as pa^ive opcn space. 

5) {Waterfront Esplanade 

ajt Tratssfer of Ownership to City 
TTie GrecBpoint-Williamsbu îWa^ /^cej^ Plan (WAP);pTovidcis for the construction 
of a walerfipntesplanadei;aik;re^^ 
waterfront parcels. Un<fcr the legulationavthe developê /owrter cotistructe 
esplanade and opim sp»cc in cbnfoiroity -with design regulations ̂ t forth in (he Zoiiing 
Resolution, and enters into a Maintenance aiid Op«rating Agreenient; with the Parks 
Department pronding for ongoing maintenance and capital repair ofthe spaces ai owner 
expense. Fulfillment of these requirements is a condition of receipt of Cettilicates hf 
Occupancy for tiie ttdjoiriitig developnicnt. j 

The WAP provides a unique opportunity: for the creation of a nKxrc thati two-mile dontinuous-
e îanade along the Greenpotitt-Wiliiamsburg watcdhmt which can serve as a valuable 
public open space ainenily for ihC' community, as well as enhance the value of waterfront 
deivelopmcnt. 

The Adiiiinistratipn believes thtt managcji»cnt'of the-waterfro 
esplanade and; suppleraentaj p{>eri'spa« wbtiid̂ ^ in *e long-̂ tmn ititei*s(3 of iheclominunity 
and of benefit :toi:p^6peî  OWIITÔ ^ This ;C|sa be.accompyshed thrô ^̂  fhe voluntary,tifansfer 
of iie waieriiront̂ areato lite Cî ^̂  

The Giieenpoint-Williatnsburt rczo^ bccnJmodified to;allow fiir a transfierbiklon to 
fociiitate these objective.:,UndCT,the tran̂  
m*jificatioii, 6wncra could clcict to transfer tbc wateifî o suf l̂ernetttaropeh 
spacc'ip the City fbHowm^ 
of Occu^ncy fbi-fccdcvelopmra 
lundiiig of oiigoiiig prdiaaiy nrainteoan capitalre^erve fjinji fbr 
faiure capital repair, biit these obligations woiild bc.fi inflation) 
and would not increase in̂ ^̂ rt̂  
liability assoeiated with non-cc»mmercial operntion ofthe waierfrbnt.'ipaf^s. The mpcbanusm, 
which the City would encourage all developmetits lo utili/e, would facilitate City 
managenierit and coolrolof a continuous ŵ ^ fer 
construction. 

Program: {eteMes'would-tt; 

Pase 1 of 13 pmimm 



Appendix F 

• Higibility for ttMsli^;w^ 
&m§s: DPR review î iMl%ppovM 
waterfront public aoc^ area propo^ffpf traasfer; compliaiKie wiih DpR statK^^ 
relating to use of materials; Mid monitor 
Owner expense; Transfe of property tor-a pihase of the waieTfront esplanade would be at 
the City's discretioh- Where transferis proposed for a phase of r«{uired piiblic acces-s in 
eoiincction mth a phped in l̂cmcntadon plan approved pursuatif̂  
acccptaiioc of traiisfcr wpiiM require coiEtideiatiori of whether City managemen̂^̂^̂^ 
operation of an individual phase is in.the iotersiK of the City and the City couW tequiie 
agreement to transf«- future phases as a condition of its acce5>tance of transfd' prthe 
iiiitial phase. 

• Gwlicr would cdinniit to fund ongoing operating iimititenan^ thrpugh annual paynaenls 
Of cteatibii of an interest-bearing account and to establish a capital reserve fttrid for Mure 
capital repair costs. Thea; obligatioiis would be fixed and not subject to incrcak (except 
to account for inflation), 

• Owner would tratisfcr deed to the City upon completion of the waterfront aiplEnade and 
su^!(*ncntal open space, iipon a 
with the design and construction specification*. 
must occur prior to issuance of Certificates of Occupancy. 

• Upon transfer, the City would be solely resporisible for perfoimance of operating 
maintenance, repair and capital reconstniction; ,fcc,City wouW also assume liabil ity 
rclatiTC to hbn-coitimcrcial use of the with exceptions relating (o negligence-of 
Owner. 

• Piû uant to 8 Zoning I.x>( Dcvcloptnent Agreement, the Owner would rctain all rights to 
use transfened property for purposes of bulk and parking computations for the zoriing lot, 

• Ownermay also raerye righej'to tisc; &eiBM»JSfcrrwl.prbp^ op<ffi aii: .cafe or=siroi.î  
us« allowed on tlie Watcrfe 
ovcrsi^t and provisions regarding liability. 

• Altematively; Ihc City could negotiate with individual developers to have them make a 
substantial up-front payment: that would allow DpR to design and coti,struct the esplanade 
on behalf of the ovraer. Uridei; sucli a scenario, the developef wouM first liaye-io provide 
an accurate asscssincnt of the site: conditions so that die €ity;douM deteimine. ajfair-
estimate of Ihe cojaof the work. If an amount could be sgr^d upon between the 
developer and tlie City, Ihe land would be ttansfened lo the Cily prior to consltbction and 
the developer would be telieved of the obligation lo complete the esplanade prior to 
teceivLng TCO's. DPR would design and construct the csplaiiadc through its normal 
capital; development process. All odicr features of program described above would apply, 
including the owner's responsibility to fiind ongoing ordinary mauitenance and establish 
a capital reserve fund for ftituie capital repairs. | 

The Admiriistratioii commits to implement, tĥ  features 
described above, siibjeet to aich changes as arc h^^ed to advance the goal of achieving a 
eontinuotis watcrfiront/essplanade City ttiawgemcritiand cohirol. ^ 

b) ll0urs of Access 
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The AdrmnistratipB conunits to pursue 
broader evening lioui^ of access for ptiblita^^ 

Williamsburg WAPV ' | 

\cj Continuous Wdterfionl Accesis 

Reti«^i|!ing:that:te 
pursue Ihc achicvcmeht of a continiiouii pubiic aoces.s route along die walerfrprtt, %ith 
through mechanisms to achieve the near-term developmcnl of Ihe esplanade and the 
idehtifi&tion 6f dn-siiect liiiits^\^^ 
ffic Administration will proviik^,^^ appropriate signage and bicycle ianes atong 

., ifc¥dopcd;scctipns:oirtte | 

TNDtJSrrKIAl. PRESERVATION 

1) [Rezpniiig Study orBushwick Inlet Area 

As a follow-up, the Dcpaitincnt of City, Plannirig will conduct a smtfy ofthe indusirialiaiea cast 
uf the Btishwick Inlet, to be completed by Pebniaty ,200i&v̂ ŵ  die goal of identifying jwtcntial 
znning change.s, siich as increasing permilted density for.raatiufacturing ukes. Uiat would Rirther 
helpeXistii^lmstnessratpre^^ 
Cieatjon of iicw industrial ŝ ^ by this study 
will be spcihsdied jointly by 
Piannirî ^ • | 

2) Industrial Business Zones 

The Administration .oommite to desigiiating the Bushwick Inlet indusfrial area as part Of ian , 
Induslrial Busiiicss Zflnc (IB29. Business^ nK»ving to this and other IBZs (such as tbcjNorth 
Brooldyn, Industrial 
ineliding i ta!x credit-pf̂ ^̂  
IStatB Legislative ap{»x)yai). Tliese busiiies«eŝ  w also able to avail thenisyv^ of i^er 
incentives proposed in tlie Admifiistrati 
i&tpiMisidn:;PEOgi:ate:will speciffcally target inanufabturing aaid industrial firms who rent 
^eifspace. 

jilic, AdtilinistiiatioD cOmnM wiil npt inirsUe or support rrooniing arid variance applications 
P allow residentibl use in the prtiposed̂ N̂ 
^nlelindustrlEJareaasweilasthcEu-eaoftheEast Park, The 
î dmirastration, throu^ the Mayor's Office of Industrialand Manufkjturing'Businesses,; will red 
flag niaraifactiiring and iridustrial pTOpertiiM 
Sysitem, actively monitor all BS A variance appiications Ibr residential uses in these ar^, and 
conmiunicate the Gity*s industrial land use priorities to the BSA regarding such variances, any 
documented harassment of industrial businesses, and the potential impacts upon presait 
industrial use and characta- of the areas. I 

RwiSrif 12 
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As part of the IBZ pix)gî m,:tlie pffi^^ 
the lB2;s to new, expanding or relocating biBuicsscs. , 

Hie City will dedicate DGB personnel to work with the IBZs to iiibhitpr pptetitial t i i ^ l 
conversions and conduct enforcement ia Ae Nmth Brooklyn IBZ includiiig the Bushwick Wet 
area. " ' , i 

IThe City will designate an industrial ombudsmmi to worit with industiiEd businesses in the 
tmiteid-Mse districis to facilitate access to programs and address any opcratiohaJ issues.j 

Tic MayorJs industrial policy states that the City will conduct area plaruiing studies 10 identify 
•issues to strengthen industrial â eas throu^ regulatory changes and infrastructure irni*t>vienicnts. 
The City win commit to making the Nordi Brooklyn IBZ caie of the fust areas it studies. 

,The Administration will create a $2 million fimd under the management of the Office of 
industrial and ManufSeturing Businesses to pieserveexisttng manufacturirig businesses within 
the North Brooklyn IBZ, The Mayor's Office will work closely with Council Members Reyna 
and Yassky to determine the progtraming of this fund. | 

Over the next five years the Admioistrafion is contributing |l57.7 mtHion to inipfove 
infrastructure to suj^ort exisring smd̂ ĉ̂  
The Brooklyn Kavy Yard Developrnerit CoTpditition, City Council, C Board 1, and the 
Mayor's Office of Indushial and Mtmufacturing Businesses will inakc best efforts to identify and 
relocate indiistrial conipanies within the rtstohing area that are; in need of new space. 

COMMUNITY DISTRICT 1 N E EDS ASSESSMENT 

1) Reporting 

The Adrninistratibn agrees to momtor the amount of development in the rezoning area on aii 
annual basis. After the niirober ofnew housing ikiits'built in the rezoning aiea excccdS-2,20p 
(25% of projected develc^ent),: Ibe Adinitusli«tiOn agrees bsTi 
for the area by letter an ^mnml report sipdating nccds-analysis and piaraiod mitigations,: where 
applicable,, ftom relevMit agencies for schw 
ind bus'ariAsubw âiy kifVice. 

2) bay Care 

(see attached letter) 

COMMUNITY ADVISORY B O A I U ) 

ThciprcciSe form ofthe Greenpoint-Williamsbtn;g Community. Advi not ye* been 
detenninod. The purpose ofthe Community Afe be tolrnonitor adheraice to these 

l>iM!c6oft2 mxiSB/im' 
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pointf of agrefertwnt, including, b̂ ^ 
development of open space, tbe implemeniation of indiistrialprcaswv'atioii strategics and the periodic 
review of social Mfiastnactuire needs and miEigaiions in the Qrccnpoint-Williamsbuig Community. 

The Administration agrees t to any epmmunî ^̂  Advisory Board will iiiclode a rcpiesentative of 
Cotouriity Board 1, local elected pffî ^ thc.Departmcnt of Housing PresewatiQn and 
DcyelopmcnlVtlie Dep^^ 
thesDepartmem of City Ptoning, ahid tlf̂ ^̂  and at least t\vo 
representatives firom iheaffected commurjiticsjointly sclccttwi by-theCouncil and the 
Administration. 

Af1?QRD.4BLE HOUSING 

1) Total Nifitiber of Units 

iThc Administrationagrecs to significantly irwrease the number of affordable units to bebuilt in 
Greenpoint WiUiamsburg through a variety Of niechaiiisiMs incI^ 
finaivctarand tax inccntivesi and the coai^ 
the expected nuiiiber of afrpr^^ 

AFFORDABLE 
•ItfiyiTS 

CPC ptopo".!! .2,300 
(23%briutal) 

Revised Adminisitnition propositi 
-Waterftonl 1,563 

Upland ll, 640 

Public & Partner sites 1.345 

Total •• • • -r.;, . 3,S4S 
(33%orti>liil) 

2) AfTbrdiablc Housing Production MecJianlsmis 

a) inclU-siortary Homing 

The Administration will increase the incentive to build affordable hoasi 
inclusiptiBiy iiOfling by rfoepening the density bonus, 

•Pagc:7?>f,12: :0miSSmi3lXi' 
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•, :W«!terfren*J-lil: CxchaiDge;fp!r,an,:incrcas©d;density,;bOT 4̂ 7:FAR: or,-:2T%) 
bn;the WaterftOnt, the A&iintstratibn agrc«5S tO iiicrea«! tta afionlability reqtiiretheft 
20% or, 25% of total square footage and agn^ 
seiye JOw;ahd' liŵ desate: i i i c ^ 'dcMlcd jii;the;m^ 

For deyelq«wents .no 
to r^uct^pCTMttcd^tower'he^^ kRjt:<listrictiii}) :̂tv«^ 

M order to provide increa-sed nexibility for onrsite 
agrees to increase periiulted heights to ̂ ŵ  
flooipiate sizeto iOO to 

• Upland: In the Upland th« Adininisn^iott agrees to a M 3.6 
FARin R6A districts and 3.45 to 4.6 in R7A districts) ieqwfing 20% of thc sipare 
footage to serve lower iiicome feniilles. 

These peitxntages will be (he .standard for the;onsite,,o0siic, and prcscrvation options fcwr 
generating an inclusionary bonus. 

The Administtation etnd tile City Council;agr# to a fbllow uji oprrectiw^̂  
imifOrrn application of the Ineducteon of the fese FA^̂  2;7 wth.iespecf̂ ^̂ ^ 
community'facility inrildings in the R6A distri 

ShoWlyaflier adoption, the DcpartJiicn 
sfiiMlfW of areas suiTtmdingtterMpd 
zoned R6, with (he goal of establishing appropriate height liinits and an 
botius for R6A and hi;gher dis^cts in these areas. :Necessaiy ULURP actions would be taken 
to iiiiplbment these zoning cliaiifes. 

b) Tax Incentives: 

The Admintstration and the GOundl agitee lo suppo^ 
benefits, on certain waierfrcmt parcels only, in order to tnaketibcc«n»sbTJCtjon of affordable 
housing more likely, ptirther, the Admihtstration agrees to ê ^ its n46s govpfBing the 
421-a program to allow inclusionary, housing uniis develbped off-site to genwate 421a 
negotiable certificates and: used them on the compensated waterfront property. HPD will be 
required.to liffloit this to 2(K> units thus insuring that-9Q percent bfall iiiclusionary housing is 
developed on-site. 

Finally, the Council and the Administration agreethat at the 3.7 base FAR any development 
doncas of right carmot participatein the 42 la program 
cifywi<ie. 

A proposed bill is aRad^d, 

The Administration and Council fiirther agree thai i f the State does not pass its proposed bill 
by Juiie 23.2005, Council Will act to amciia the administrative code of the City of New York 
to limit ttte as-of-right 42 la bdiefits. 

p ^ ' s o t l i t>»ie<(>'JW2l)lH' 
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c) . Sale (jf Air Kigbts frorn MrA Gommrcial Street Site 

••The:AditJi«istrattO)B:iâ  
Cornmercial Street site to â  T̂ & sale willTe<|uire-a follow up 
the di^psition of those dev̂  TTiis disffesilion vî lll require the purchaser to 
create 200 Uiiits of afrbiidai)lo bousing as ] ^ Of ttie dispositioh: The revenue from the sile. 
projected to bts up to $12 niilliph will be us^ia^t^^ 

• WaterfrCHit Affordable Housing and InfraiitruCture Fund 

The Administration agrees to create a Greenpoint Williamsburg AfTofdable Housing and 
Infiastructure Fund of up to $10 million - to be managed̂  by HPD - using the proceeds 
received from the sale of air rights from the MTA site located on Commercial Street in 
Oreenpoint, Proceeds fimni-this fimd will only be available tp dijvclopment parcels that 
make use of the watcrirontincIuMonary Ĵtê  
sectipn,aind that participate in theê ^̂ ^ of the 
Op(»t:Space scclipii of Msi'agie^^ willbe used to partially p£&et:site-specific 
ififiastriicture c<»ts tha:t cottiply with the R waterfront zbiiiifig text 

• Gteeenpoint William.sburg Tenant Legal Ftmd 

The Adminisisratibn; agreeS:̂^̂^̂^̂  
by H P D - using tbe |Mxiceeds;iweived ̂  thc-Siile.oEair,rights:6f ttê :̂ ^̂ ^ 
Commercial Street in OreeiipoinU Tlie 
tenants fiiomdispiiu^m^^ 

d) Conmitmmt on Puhtic and Partner Sites 

The Administration commits to developing yfprdable hp̂û^ site« 
and io woj* with tĥ ^ to develop affordable hoii&iftg on the parfners.siiesi 
lislPdteiow, TTlc Adii3iinistratibn,a^ wiil;geoerate;1,345 aflo^dable 
units,: These units will targ^ 20% betwewi 2lO-3(f/o Of AMI, 
40%;b«tv*«cn 3O-60«& of Alil^ 
.AMI,, " ' ' • ' ' " " • ' • " 

A detail breakdown of each public or partner site is attached to this metrioraEidum, 

3) Anti-Earassment Provisions 

The Admittistratibn agrees to the: anti-harassment provisions: provided separately, as part of a 
follow-up corrective action. 

4) Domino Sugar PrOperty 

Tlse Administration a^es to work expeditiously to cotnmcnce public review of an application 
for the residetilial reporting of this property i including coinpte 
reviewi located at 264 to 36 ,̂ »nd329 Ktrrit Avcriue. The Adntinistiution and Council w 
closely with theprpperQr pw^ 
faiicilitated by the apijlicatioii incliideis « sigjnificant affordable^l^ In additioii, 
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the Adniinistration agrees to supjwrt to 
limiting as-of-right 421 a benefits, r 
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ATI-ACHMENTS; 

Let ter IVom Roco Krsdiic, Director of Real Estate, MTA 
Public and Partner Sites Gliart 

H i t ti.«f.li :DaliMl-S/3/2C05, 
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0 Metropolitan Transportation Authdfity 
Statft ol Wew Wrls 

April 2B, 2005 

•Daniell,. ,D,o«oroilT' 
eeputy Nlayor for Ecbrtomic Development and Rdjuildlnf 
'City Hall 

Dear Deputy Mayor tSoctoroff: 

• Pursmism-to-yotir tttscjijlty^dlsout the: of tiie: erbs5towTi;Depdt :pî (iperty: ̂  
.Commercial Street in-(STeerip̂ ^̂ ^ 
Transpprfatipri A i J t h o r i ^ Y w i i l l n g itOtrBnsfef the site to 
the: City of: New,York for use as -piftiMy acceiSsSblig open: space Within: tiesomtext:Qf tbe, 
GreenijK>intAViiltamstour9-rezonirig pto^^ 

Hre trensfer of the site would be depa t̂Senl uptm the Gty t îeretofore 
Bcquiied, snd fitted out a suitable alternative site .for the Emergency 
curr̂ rtHy operaahg on the site and the replacement or relocation erf all tfte Unifs 
facilittes to the-new tocatloos, In addition, please note :tiias the Emergency Respot̂ e 
Unit, located oh the site !s extresnely tocation-sensWve and would need to be relocated 
witfiin dose proximity of tlie currerit location. The Dty would also need to have 
provided a replacement site for New York aty Transt's Department of Buses. The 
Buses' site must be of equivalent or greater vaiue Bian the existing Crosst»wn Depot 
The replacement slte for the ,Departjm,^t of Buses does not need to, be in tf>s Immediate 
neighborhood; we have begun discussions on that issue with your staff; 

The MTA shares,the Citŷ s entJiusissm about ttve GreenppirrtiWilliamsburg waterfront̂  
and looks, fofvvard to workirig with you and your: staff to bring tfite exceilerit plan to 
reality. 

Sinicerety, 

Voce KrsCilit; 
DIrecfof, Real Estate 

cc; Katheiine N.'Lapp 
Linda Klelfibaum 
Michelle Gokf^in 

:MTO: tjew tefi* CSy Tmnsi «TA Lo«»B teliini3 r̂ oJ flood MTA Uwg K^nd gas M?A telre-Narth:RailMacl MTA B!idQ«l'tfi 'Mi-'^e* il 
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T H E . C I T Y O F N E W Y O R K 
O f f i c e o r THE - M i r O H 

New yOBK, N.Y, 10007 

KAREN a MEAltA 

ClTV liCHlJiTl-VB AmoBS 

May2i^0ti5: 

Hon. Diana Reyi^ 
New Yoric City Coundl Member, 34* Wstrict 
444 South 5* St. 
%«Wyn, NY 11211 

Dear Council Member Reyna: 

lain writing 10 respond to your request that aspart of the Williamsburg Oreenpoint 
rezoning element, the City fund chiW day care slots: af this-Williarnsbujg Day Care Center. 
The Administration will make available to ihe Council, at budget adoption, $900,000 to fund 150 
slots at this facility. The eatact mechajiism for allocating these ftmds to Ais center and the 
idemification of a piOvidar to administer these funds will be detennined over the coming weeks. 
We are plcasoJ to be able to offer tWs resource to die WilliamdiuTg community. 

Sincerely, 

Karen E Meara 
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Attachment 3; Public and Partner Sites CTitrt 

:Publtc:Sites TotatUnite Cof AffOrdatiii 
Units 

LPC warehouse 37 37 
BetUord Ave'S 4th 22 22 
Sreenpolnt Hospital 265 265 
37-39 Maujer ^treet 18 18 
J3.Ten 6yc*, Street 18 18 
59,J8V3-Street • 3: 1 
239 Grand Street 3 1 
303 Grand Street S-: S 
280 Grand Street '3, 1 
37 Ten Eyck .Street 6 
112SeSgSil.Street 
Dupont Street 550, 431 
43 Herbert Street ,14 14 
N;4fh Street 80 40 
Cooper Park 130 130 
Broi*lyn Dio<»se Sites (4) 150 ISC 
IWTA Comrneiei*! S t»a 4B0 200 

Total 
1.710 1,34S 

'Piii'iimi omiimtmi.: 
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Calculations of Superfund Timelines for Sites on the NPL in New York State 

1, Data Set 
• A total of 112 sites have been proposed to the NPL in NY State.' 

o 3 sites have been proposed but not finalized: 
• Newtown Creek in Brooklyn and Queens, NY 
• Gowanus Canal in Brooklyn, NY 
• Hudson Technologies in Hillbum, NY 

o Proposed but not finalized sites were excluded from the following analysis, 
o The remaining 109 sites, which have been finalized to the NPL, were included in 

the following analysis. All data were obtained fi-om EPA's CERCLIS database.̂  
• Completed and Uncompleted NPL sites in NYS 

o Completed sites: 24 sites (22 percent) have advanced fi-om proposal throtigh 
deletion fi-om the NPL and for the purposes of this analysis are considered 
"completed" sites and represent a relatively short Superfund timeline in 
comparison to that likely for a complex urban waterway such as Newtown Creek. 

o Uncompleted sites: 85 sites (78 percent) have been finalized to the NPL but have 
not been deleted from the NPL and are within various milestone stages of the 
Superfund process. For the purposes of this analysis these sites are considered 
"uncompleted" sites and the timeline represents a longer, more representative 
Superfiand expectation^ with respect to an NPL listing of Newtown Creek. 

2, Completed Sites Timeline - Time from Proposal to Deletion: 14.6 Years 

Table a: 

l imcline for Completed Sites: 24 Sites Deleted from NPL 

Milestone 
^^^i^Mmt0i^!ii¥?^0f^w^^^^^'^0^w&^^' 

l inal NPL Listing 
Record of Decision (ROD) 

Remedidl Action End 
NPL Deletion 

.Vvcrage Time 
from Proposal 

to: (\rs) 
1.5 
7.5 

11.2 
14 6 

# sites with 
dates 

24 

24 

% of total 
deleted sites 

100% 
100".. 
100% 
100% 

% of total 
NYS NPL 

sites 

22% 
22% 

Includes the 24 completed NPL sites in NYS (22 percent). 

' US EPA, National Priorities List, Search Superfiind Site Information, 
http://cft)ub.eDa.gov/supercpad/cursites/srchsites.c&n (Dec 18,2009). 
^ US EPA, National Priorities List, Advanced Query Form, http://www.epa.gov/superiund/sites/query/advquery.htm 
(April 14, 2009). 
^ See Sapien, Superfund Progress Drops Off Under Bush, The Center for Pub. Integrity (Apr. 26, 2007), available at 
http://proiects.publicintegritv.ore/superfiind/report.aspx?aid=853. 
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o All sites have advanced through the Superfiand process from proposal to deletion 
from the NPL. 

• Averages are calculated from milestone dates reported by EPA. 

3. Uncompleted Sites Timeline - Time from Proposal to Deletion: 18.5 Years 

Table b: 

1'inK-line for Uncomplete d Sites: 85 Sites finalized t 0. but not >(. t deleted froi n, the NPL 

Average 
Time from 

Proposal 
to (yrs) 

Weighted 
•\veragc 

Time 
from 

Proposal 
(yrs) 

# sites % of total 
Average 
time for # sites % of total 

Average 
time for 

sites 
without 

dates 
(yrs) 

Milestone 

Average 
Time from 

Proposal 
to (yrs) 

Weighted 
•\veragc 

Time 
from 

Proposal 
(yrs) 

with 
dates 

uncompleted 
sites 

sites with 
dates 
(yrs) 

with no 
dates 

uncompleted 
sites 

Average 
time for 

sites 
without 

dates 
(yrs) 

1. Final MM 
Listing 

1.3 85 100% 

2. XOD 12.5 57 9 9 33".. 17.8 
• I l^ t lK ' i l l . l l 

\ction End 
15.9 64% 18.1 

4. NPl. 
Deletion 18.5 54 64% 18.1 31 36% 19.3 

In order to calculate an average for the number of years these uncompleted sites spend in 
the Superfiind process, a very conservative approach was taken by assigning July 8, 2009 
to any uncompleted milestones. 
Includes 85 uncompleted NPL sites in NYS (78 percent) 

o All sites have been finalized to the NPL and are within various milestone stages 
of the Superfiind process. 

Calculations for each milestone: 
o Milestone 1: Proposal to NPL though final NPL listing. 

• Average Time: 1.3 years 
• Average for all 85 sites calculated from milestone dates reported by EPA. ^ 

o IViilestone 2: Proposal to NPL to record of decision (ROD), when the final remedy 
is selected. 

• Average calculated from milestone dates reported by EPA for 57 sites (67 
percent of data set) that have a ROD. 
• Average time for these 57 sites is 9.9 years. 

•* US EPA, National Priorities List, Advanced Query Form, http://www.epa.gov/superfiind/sites/query/advquery.htm 
(April 14, 2009). 
^ US EPA, National Priorities List, Advanced Query Form, http://www.epa.gov/superfund/sites/query/advquery.htm 
(Aprii 14, 2009). 
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• Estimate calculated for 28 sites (33 percent of data set) that have not yet 
reached this milestone. 
• These 28 sites have not reached the ROD. 
• Average time from proposal to 2009 for these 28 sites is 17.8 years 

• Weighted average: 12.5 years 
• (9.9 years)(67%) + (17.8 years)(33%) = 12.5 years 

o Milestone 3: Proposal to NPL to remedial action end (construction complete). 
• Average calculated from milestone dates reported by EPA for 54 sites (64 

percent of data set) that have reached the remedial action end. 
• Average time for these sites is 14.7 years. 

• Estimate calculated for 31 sites (36 percent of data set) that have not yet 
reached this milestone. 
• These 31 sites have not reached the remedial action end. 
• Average time from proposal to 2009 for these 31 sites is 18.1 years. 

• Weighted average: 15.9 years 
(14.7 years)(64%) + (18.1 years)(36%) = 15.9 years 

o Milestone 4: Proposal to NPL to deletion from NPL 
• By definition, none of the uncompleted sites have reached the NPL 

deletion milestone. 
• Estimate calculated for 54 sites (64 percent of data set) that have reached 

the remedial action end but have not yet been deleted from NPL. 
• Average time from proposal to the NPL to 2009 for these sites is 18.1 

years. 
• Estimate calculated for 31 sites (36 percent of data set) that have not 

reached the remedial action end. 
• Weighted average for number of years from proposal to remedial 

action end (results from Milestone 3 calculation) is 15.9 years. 
• Average time from remedial action end to deletion from NPL for 

completed site dataset is 3.4 years (from Table a: 14.6-11.2 years). 
• Estimate calculated for time from proposal to deletion for these 31 

sites: 19.3 years (15.9 + 3.4 years) 
• Weighted average: 18.5 years 

• Weighted average calculation: 
(18.1 years)(64%) + (19.3 years)(36%)= 18.5 years 
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H. Letter to EPA and NYS DEC Regarding NYC DEP Capital Work and Water Oualitv 
Improvement Projects 

I- k 111 31 mf.nt of 

Environmerital Pfotetrlton 
w w ' . ' ( , y c. Ei 0 u d ̂ ^ p 

59-17 Junction Boulevard 

Flushing, NY 11373 

Steven W. Lawitts 

Acting Commissioner 

r̂ (3t>in M Levine 
^J.ii-.isaii Counsel 

B-.ifoati af Legal Affairs 

•01595-6585 
< >• * ' ';9'"-65'13 

-fM-'ju iiycgov 

December 14, 2009 

Mr. Waller E. Mugdan 
Region 11 Director 
U.S. Environmental Protection Agency 
290 Broadway 
New York, New York 10007 

Mr. Stiiart Gruskin 
Executive Deputy Comraissioner 
New York State Department of Environmental Conservation 
625 Broadway 
Albany, NY 12233 

Re; Assurances needed from the U.S. Environmental Protection 
Agency and the New York Slate Deparlmeiiit of 
Environmental Conservation, prior to awai'ding contracts for 
New York City Department of Environmental Protection's 
projects in Newtown Creek,that include New York State 
mandates and impact City initiatives 

.Dear Mes.srs. Mugdan and Gruskin: 

This letter is a follow-up to our recent meeting with the U.S. 
Environmental Protection Agency ("EPA") concerning tl-ie proposed addition 
of Newtown Creek on the National, Priorities Lis't ("NPL"). The City remains 
committed to working cooperatively on this very important matter. It is the 
City's understanding that the proposed listing is-limited to Newtown Greek;, 
therefore the discussion that follows will not address projects, including 
planned capital work, in the East River. Of immediate concern is our ability 
to proceed with critical capital work,required by a New York State 
Department of Environmental Consen-'ation ("DEC") Consent Order and/or 
committed to in the Mayor's Greenpoint-Williamsburg Land Use and 
Waterfront Plan; In order Ibr the City to proceed according to schedule, wc 
are seeking concurrence from DEC and EPA ("Agencies") in moving 
forward vvith these projects and are respecttlilly requesting that the EPA 
agrees to set a.side any Comprehensive Environinental Response, 
Compensation, and Liability Act ("CERCLA") liability that could arise from 
the work. If the Agencies agree to this it would Help to insure that tlie City's 
expenditures for these projects are not compromised in the event that the 
work is stopped, modified, or otherwise affected in connection with the 
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proposed additionof Newtown Creek ("Creek") to the NPL list. These projects and 
concerns are discussed in greater detail below. 

I'l.ANNBt) CITY WoitK.' 

Newtown Creek is immediately adjacent to two large-scale land use projects, one 
in Brooklyn and the other in Queens. The Greenpoim-Williamsburg Rezoning, 
completed in 2005, is immediately adjacent to the Creek to the:south. The rezoning 
allows for the redevelopment of an underutilized industrial waterfront with housing and 
open space, uses tlie City's Inclusionary Housing Program to incemivize the creation of 
affordable housing for low and moderate-income households, and includes waterfront 
access requirements to ensure the community and residents have additionai open space 
and waterfront access. As part ofthe Greenpoint-Williamsburg Rezoning, Mayor 
Bloomberg comm:itted to demolishing the New York City Department of Enviromnental 
Protection's C'DEP") East River Sludge-Storage Tank and Dock thus making these areas 
available for tiousing and open. space. As a replacement, the City will construct a new 
pennanent dock in (he Creek accessible by specially designed.sludge vessels. In 2008, 
the Cily rezoned Hunter's Point South, along the northern mouth of the Creek. 'Hie New 
York City Deparlmeni of Housing Preservation and Development is currently working 
with New York City's Economic Development Corporation to create a large-scale.. 
mi.xed-use development plan that includes affordable housing for middle income 
residents, retail space, community facility space,-more than 11 acres of open space, and 
related inlraslnjcture. Generaliy, the projects related to these initiatives will proceed over 
a multi-year horizon and therefore, -will require an ongoing review and approval of 
waterfront permits by EPA and DEC as applicable. • 

DEP WOKK PI..ANNI-.D IN AND AROtJND NEWTOV.'N CREI-X 

I. Planned Dock Work 

The Planned Dock Work has three principal components: 1) construction of an 
interim loading dock on the Whale Creek and demolition.of the existing East River dock; 
2) demolition ofthe existing municipal solid -waste Marine Transfer Station and 
construction of a permanent loading dock on Newtown Creek; and 3) navigational 
dredging to ensure that sludge vessels can access the two new docks. 

T'o meet its comniitment to vacate the .East River sludge loading facility, DEP 
must construct a new interim sludge loiiding dock in Whale Creek, adjacent to the 
Department of Sanitation of New York's (DSNY) Greenpoint Marine Transfer Station 
(MTS). The interim dock will be used until the MTS, inclusive of the MTS facility, 
access rmnp, and storage garage beneath the access ramp, is demolished and a new 
permanent sludge loading dock can be constructed in its place on the Creek. DEP intends 
to use the sludge loading dock on the Creek for permanent sludge management and 
loading operations adjacent to the Newtown Creek Water Pollution Control Plant 
("WPCP"). Upon, completion of the new dock Oil the Creek, operations would be 
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transferred to the Creek from the sjudge loading dock on Whale Creek. The sludge 
loading dock on Whale Greek would then be used only as, needed in the event that the 
sludge loading dock on the Creek is unavailable, or for vessel storage. The Newtown 
Creek WPCP Sludge Loading Facility EAS (CEQR NO. 06DEP023K), issued in March 
2007, anticipated the construction of a new sludge loading dock, bulkheading, and 
in.slal]alion of dolphins to support the interim sludge loading facility in Whale Creek and 
pennanent sludge loading facility in the Creek. The construction of the new interim dock 
and demolition of the existing dock is expected to commence by April 2011 and be 
completed by June 2013. The projected cost of this element is $66 million. 

DEP's proposed navigational dredging witiiin the Newtown and Whale Creeks 
will consist of maintenance dredging of approximately 22,000 to 30,000 cubic ytu-ds of 
material (please sec the attached figure that depicts the area that will be dredged on page 
8). The dredging will allow 17 feet of clearance from mean low water in tlie Creek and 
18 feet of clearance in Whale Creek. The currently authorized iiavigational channel in 
this area is 21 feel below mean low water. Based on current shoaling rates, it is 
anticipated that additional maintenance dredging will be necessary in approximately ten 
years. Dredging activities are anticipated to begin in 2012 and staging activities tor the 
dredging will begin in 2011. DEP submitted an application for a dredging permit to the 
U.S. Anny Corps of Engineers ("USACE") and DEC on December 2, 2009; The 
projected cost of this element is $32 million. 

To support this work, DEP commissioned a Sediment,Sampling and Analysis 
Phm ("SSAP"); Samples for the SSAP were taken in March 2009. The SSAP was 
delivered to DEC and USACE in August 2009 and discussed in a meeting with DEC and 
USACE on August 12, 2009. Results from the SSAP,are as follows: 

(i) Newtown Creek and Whale Creek are classified as "SD" saline surface 
waters. Preliminary sediment sampling and analysis (conducted in June 
2009) for bioaccumulation and biotoxicity has revealed that most samples 
representing what is proposed for dredged material and exposed sedinients 
below the proposed dredge material depth would be classified by New 
York State as CLASS C, for one of more Technical Operational Guidance 
Series 5.1.9 parameters. 

(ii) DEP conducted sampling of the sediment and identified results 
comparable to those of the EPA. When compared against 6 NYCRR Pari 
371 Toxicity Characteristic Leaching Procedure (TCLP) and Resource 
Conservalion and Recovery Act (RCRA) criteria, it was determined that 
none of the potential sediment composites exceed the TCLP or RCRA 
criteria, and therefore the proposed dredged material has been 
characterized as "non-hazardous waste" for purposes of disposal (please 
see the attached table on page 9). 

(iii) The planned dredging procedure will employ environmental "clamshell" 
buckets, which will greatly increa.se dredging precision, as well as reduce 
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the number of "cuts" needed to raise the dredged material. This level-cut 
design system lowers material loss, turbidity, and water content. Waters 
exposed in the dredging process will then be decanted and treated in a 
package treatment plant. Non-hazardous sediment will be brought to a 
suitable dewatering facility by barge and prepared for upland disposal. 
DEP's sampling analysis has confirmed that surface material exposed as a 
result of the dredging work would be equivalent of similar chemical 
characteristics of the surface material removed by the dredging. 

2. Planned CSO Work 

Pursuant to the DEC Combined Sewer Overflow CSO Consent Order (CSO 
Order),' DEP is required to undertake certain projects to improve water quality in the 
Creek. By letter dated April 30, 2009, DEP proposed modifications to the CSO. Order to 
require the installation of permanent in-stream, enhanced aeration facilities designed to 
improve dissolved-oxygen (DO) levels in Upper and Lower English Kills, East Branch, 
Ma.speth Creek, arid Dutch Kills. The plan also calls for environmental dredging in 
Maspeth Creek, Dutch Kills, East Branch, and English Kills. Finally, the plan provides 
for floatable control, bending weirs, and a Dutch Kills relief sewer. 

The CSO Work is intended to abate the volume of CSOs released into the Creek 
by 325 MG/year, reduce the floatable debris associated with CSO events, decrease 
pathogen concentration, and increase DO levels. The CSO Work will cost approximately 
$157 million and is funded in tJie City's capital budget. 

The City is in the process of implementing elements ofthe CSO Work. DEP 
eonslrucled an aeration facility in Upper English Kills at a cost of $15.7 million. The 
facility became operational on December 31, 2008 and has significantly improved DO 
levels in the Kills. DEP is coiitihuing to monitor water quality improvements. Design 
work for the Lower English Kills aeration facility commenced in November 2008 and i.s 
scheduled to be completed in deccmber 2010, with construction scheduled to commence 
in (October 2011 and end in April 2013. The cost of this project element is estimated at 
S3.3 million. Enhanced Newtpwn Creek aeration design work, which includes aeration 
facilities in the main branch of Newtown Creek, East Branch, Maspeth Creek and Dutch 
Kills, began in June 2009 and is scheduled to be completed in March 2013, with 
coiistriiction scheduled to begin in,February'20l6 and end in February 2018. The 
eslimaled cost of these projects elements is $75,million. 

Environmental dredging design work, anticipated to be conducted in each ofthe 
tributaries discussed above, is scheduled to begin by August 2011 and be completed by 
December 2015, with work expected to begiii Ijy April 2017 and end, by April 2019. DEP 
currently estimates that upwards of 170,000,cubic yards of material will be dredged and 
will possibly be backfilled; however, DEC will be making this final determination, 'fhe 
estimated cost, of this project element is $70 million. 

' Case *;CO2-20000107-8 
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RISK OI- CERCLA LIABILITY ARISING FROIVI DEP'S PLANNED WOKK 

The City is concemed that the Planned CSO Work and the Planned Dock Work 
(collectively "Plaiined Work") could give rise to claims of CERCLA liability against the 
Cily and its contractors. As we have discussed, courts have construed CERCLA liability 
liberally to achieve the statute's environmental remediation goals. Under the statute, the 
re-release or disiurbimce of hazardous materials tlial were previously produced by 
another party could be considered grounds for liability. The City is concerned thai DEP's 
Planned Work could cause Ilie movement, dispersal or re-relea.se of contaminants within 
or from Newtown Creek and potentially give rise to a claim for CERCLA liability. Tlie 
Cily seeks confinnalion that, in the event of a Superfund listing, EPA will not seek 
to allribute CERCLA liability to cither the Cily or its contractors in conjunction with the 
above-referenced aeration work, maintenance dredging, or sludge dock work. 

FiSC'.-\LCONCER.NS 

In the eveiit that Newtown Creek is placed on the NPL, the City is also concerned 
that the Planned Work could be found to be inconsistent with a remediation plan or any 
interim remedial measures tliat may eventually be mandated by EPA. 'fliis, in tum, could 
require that the work be balled or reversed. For example, if the Creek is placed on the 
NPL. it could prove difficult to dispose ofthe dredged material and the navigafional 
dredging project might need to be stopped in midstream. It is also possible that if the 
dredging were completed priorto an NPL listing, the listing would,require the Creek to 
be further dredged, raising the question of whether the Creek would' be open to 
navigation during the dredging process.' 'Iliis would make it difficult for DEP's sludge 
vessels to access the new sludge dock. Another concern is that dredging ofthe tributaries 
with the new aerafion facilities could require removal of those new facilities at significant 
cost to the City. In addition, the anticipated remediation pursuant to NPL listing could 
result in adverse impacts on aquatic life, which is expected to rebound when the DO 
levels are increased as a result of the aeration facilities. These impacts could negate the 
improvements that would be realized in the City's CSO abatement plan. Thus, a listing 
may well delay or reverse the planned improvements and result in additional costs and 
undesirable impacts to the City. 

In addition, in order to provide ongoing sludge-removal support to the Newtown 
Creek WPCP, DEP lias commissioned lliree new sludge vessels for the Newtown Creek 
WPCP, a total investment of $84,226,780, which will be funded by the American 
Recovery and Reinvestment Act. 'The contract for these new vessels has been awarded 
and wc expect to register the contract before the end of the year. Any delay in the 
dredging, dock construction, and'or use of these vessels could potentially waste 
significant City and Federal resources. 

• Given the impoi laiice of the Creek to adjacent industrial business, maintaining the iiavigaliility pt" 
NewtownCreek during any remedial aciivities is important even aside fi-om DEP's need to access tlie 
WPCP. 
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A.ssuranccs Necessary to Proceed with the Planned Work and City Initiatives 

To address the liability and resource issues discussed above, before beginning the 
Planned Work, the City seeks written assurances from EPA and DEC, with regards to the 
following: 

(i) Should:Nevrtown Creek be added.to the NPL, the Planned Work will not be 
stopped, stalled, or modified once designs are approved or construction has 
commenced. Further, the .•\gencies will conduct timely reviews and approvals 
of design drawings and contract specifications that will be necessary to 
complete Planned Work; 

(ii) That the Planned Work does not appear to be a source of significant 
contamination for the propo.sed: NPL site, nor will it constitute a violation of 
any ofthe teniis, conditions and prohibitions set forth in the laws and 
regulations applicable to the site; 

(iii) Prior to DEC's issuance of the DEC/USACE Joint Permit for the dredging 
described in the Planned CSO Work and the PImraed Dock Work,,DEC will 
work with EPA and.bther relijvaht authorities to issue a final written 
detennination(s) to DEP that the work authorized under the Joint Permii is 
consistent with EPA's remediation plan for Newtown Creek, to Uie extent 
allowed by Federal law; 

(iv) In the event that Ne\vtown Creek is listed on tiie NPL and the City is ordered 
by either DEC, EPA, or a court to cease or modify the Planned CSO work, the 
City will not be in held in default of tlie CSO Order or assessed any penalties 
under either the provisions of the CSO Order or the Environmental 
Conservation Law, as long as the City establishes thai any non-compliance is 
attributable to a circum.stance related lo the NPL listing that has made 
compliance witii the requirements ofthe CSO Order entirely beyond the 
City's control. In order to be entiticd.to this relief, the City must establish that 
it has made all good faith eflbrts-to comply with the CSO Order, that it has 
made best eftbrts to recoup any lost time, and tiie City must provide DEC with 
the proper notice of the event pursuantto the requirements of Part VI ofthe 
CSO Order. If the work being undertaken under that Order is halted under the 
conditions described,in paragraph (iv) above, then the City is assured that it 
will have resolved its liability to the State for the purposes ofthe contribution 
protection provided by CERCLA Section 113(1)(2) for work already 
undertaken as authorized by the CSO Order. To the extent authorized under 
42 U.S.C. Section 9613(f)(3)(B),-by entering into the CSO Order for some or 
all ofthe response action, the City is assured that it is entitled to seek 
contribution under CERCLA from any person except those who are entitled to 
contribution protection under 42 U.S.C. Section.9613(f)(2); 
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(v) That the City will be able to continue its inaintenance dredging of other 
sediment mounds in close vicinity to the project area that are not currentiy 
part ofthe Newtown Creek dredging project; and 

(vi) Thai the same types of commercial and/or industrial vessels that currently use 
Newtown Creek and its tributaries for shipping, transport, and other purposes 
vvill be able to continue doing so during the Planned Work. 

The City shares the Agencies' interest in addressing historical contamination in the 
Creek and maximizing its future use. The Planned Work represents important steps 
forward in the restoration ofthe Creek and the fulfillment of important community 
commitments and objects of the Bloomberg Administration. 'Die assurances requested in 
this letter will allow the Cily to proceed with the.se important initiatives. We would also 
like to thank you and your staffs for the time and consideration dedicated lo this matter. 

Sincerely, 

Robin, Levine 

cc: Cas Holloway 
Johanna Greenbaum 

Enclosed 
Attachments 
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Table 5-5: 
Summary of Criteria Exceeded from Sediment Samples: TCLP 

'^'^j.^0Mi-^' 

" NlStals 

MYSCSEC Parti I H ' T C L P Criteria EK 

t>i0 

ccQdod 

P«sttddes .: HcrhiCrdM 

No 

No 
NC-1U 

NC-2U 

No 

No 

No 

No 

No 

I H ' T C L P Criteria EK 

t>i0 No 

HcrhiCrdM 

No 

No 
NC-1U 

NC-2U 

No 

No 

No 

No No No No 

HcrhiCrdM 

No 

No 

NC-3U No No No No No No 

NC-4U No No No No No No 

WC-1UA No No No No , No No 

•No WC-1UB No 

No 

No 

No 

No 

No 

No 

No '-•-'"7 

I'-" tto 

No 

No 

No 

•No 

WC-2U 

No 

No 

No 

No 

No 

No 

No 

No '-•-'"7 

I'-" tto 

No 

No 

No 

WG-3 No No No No S.; 

I'-" tto 

No 

No No 

"Part 3/1 t1o«s m\ inciudtj a sjwdfio limit for cyanide or sutlid© rcqr-tivity, tltin number woii!d bo.f^orled io denUntid 
iandflSs to deiemwie if sediments meet that criteria. -• 1 •. v 


